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)XUWKHU�LQIRUPDWLRQ�DERXW�WKH�(65&�&HQWUH�IRU�%XVLQHVV�5HVHDUFK�FDQ�EH�IRXQG�RQ

WKH�:RUOG�:LGH�:HE�DW�WKH�IROORZLQJ�DGGUHVV��KWWS���ZZZ�FEU�FDP�DF�XN

$EVWUDFW

7KH� KDUPRQLVDWLRQ� RI� FRPSDQ\� ODZ� LQ� (XURSH� KDV� GRQH� OLWWOH� WR� UHPRYH

GLYHUVLW\�LQ�WKH�OHJDO�V\VWHPV�RI�WKH�PHPEHU�VWDWHV��7KH�LPSDFW�RI�GLUHFWLYHV�KDV

EHHQ� VLJQLILFDQW� LQ� FHUWDLQ� DUHDV�� VXFK� DV� EDVLF� DFFRXQWLQJ� VWDQGDUGV� DQG� WKH

UXOHV�RI�FDSLWDO�PDLQWHQDQFH�� 1HYHUWKHOHVV�� WKH�FRQWLQXLQJ�GLYHUJHQFH�EHWZHHQ

µLQVLGHU¶� V\VWHPV�� ZKLFK� SODFH� D� VWURQJ� HPSKDVLV� RQ� VWDNHKROGHU� IRUPV� RI

UHSUHVHQWDWLRQ��DQG�µRXWVLGHU¶�V\VWHPV��ZKLFK�VWUHVV�OLTXLG�VWRFN�PDUNHWV�DQG�WKH

SURWHFWLRQ� RI� VKDUHKROGHU� LQWHUHVWV�� LV� UHIOHFWHG� LQ� WKH� IDLOXUH� RI� WKH� PHPEHU

VWDWHV�WR�UHDFK�DJUHHPHQW�RQ�D�QXPEHU�RI�NH\�SURSRVDOV��LQ�SDUWLFXODU�WKH�PRGHO

FRQVWLWXWLRQ� IRU� WUDQVQDWLRQDO� HQWHUSULVHV� ZKLFK� LV� FRQWDLQHG� LQ� WKH� GUDIW

(XURSHDQ� &RPSDQ\� 6WDWXWH�� $W� WKH� VDPH� WLPH�� WKH� SURVSHFWV� RI� 86�VW\OH

UHJXODWRU\�FRPSHWLWLRQ�HPHUJLQJ�LQ�WKH�QHDU�IXWXUH�DUH�UHPRWH��VLQFH�WKLV�ZRXOG

DOVR� UHTXLUH� KDUPRQLVDWLRQ�� LQ� WKLV� FDVH� RI� WKH� UXOHV� RI� FRQIOLFW� RI� ODZV�

+RZHYHU��GLYHUVLW\� LV� LQ�PDQ\�ZD\V�D� VWUHQJWK�RI� WKH�(XURSHDQ�FRPSDQ\� ODZ

V\VWHPV��ZKLFK��SDUDGR[LFDOO\��µUHIOH[LYH¶�KDUPRQLVDWLRQ�KDV�VRXJKW�WR�SUHVHUYH

ZKLOH�DOVR�HQFRXUDJLQJ� LQQRYDWLRQ� LQ� IRUPV�RI� VHOI�UHJXODWLRQ� LQ� WKH� FRUSRUDWH

DQG� ILQDQFLDO�VSKHUHV��&R�HYROXWLRQ�EDVHG�RQ�GLYHUVLW\� DW� WKH� OHYHO�RI�QDWLRQDO

OHJDO� V\VWHPV�� FRXSOHG� ZLWK� HQFRXUDJHPHQW� IURP� WUDQVQDWLRQDO� QRUPV� IRU

GHYROYHG�VROXWLRQV�� LV� D�PRUH� OLNHO\�SDWK� IRU�(XURSHDQ� FRPSDQ\� ODZ� WKDQ� WKH

W\SH� RI� FRQYHUJHQFH� DURXQG� D� VLQJOH�� GRPLQDQW� UHJLPH� ZKLFK� DSSHDUV� WR

FKDUDFWHULVH�WKH�'HODZDUH�HIIHFW�LQ�WKH�86�FRQWH[W�

.H\�ZRUGV��UHJXODWRU\�FRPSHWLWLRQ��FRUSRUDWH�ODZ

-(/�FODVVLILFDWLRQV��*����*����.��

$FNQRZOHGJHPHQWV

,� DP� PRVW� JUDWHIXO� IRU� FRPPHQWV� IURP� 0DGV� $QGHQDV�� -RKQ� $UPRXU�� %ULDQ

&KHIILQV�� DQG� SDUWLFLSDQWV� DW� WKH� FRQIHUHQFH� RQ� 5HJXODWRU\� &RPSHWLWLRQ� DQG

(FRQRPLF�,QWHJUDWLRQ��&RPSDUDWLYH�3HUVSHFWLYHV��RUJDQLVHG�E\�WKH�5HJXODWLRQ

DQG�&RPSHWLWLYHQHVV�3URMHFW�DW�<DOH�8QLYHUVLW\�LQ�FRRSHUDWLRQ�ZLWK�WKH� ,QVWLWXW

G¶(WXGHV� -XULGLTXHV� (XURSpHQQHV� RI� WKH� 8QLYHUVLW\� RI� /LqJH�� DW� <DOH� /DZ

6FKRRO�� 1HZ� +DYHQ�� ������ 2FWREHU� ������ ,� EHDU� VROH� UHVSRQVLELOLW\� IRU� WKH

YLHZV�H[SUHVVHG�
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���,QWURGXFWLRQ

(XURSHDQ� FRPSDQ\� ODZ� H[HPSOLILHV� WKH� OLPLWHG� H[WHQW� WR� ZKLFK

KDUPRQLVLQJ� PHDVXUHV� KDYH� OHG� WR� JUHDWHU� XQLIRUPLW\� LQ� WKH� SULYDWH

DQG� FRPPHUFLDO� ODZV� RI� WKH�(8�PHPEHU� VWDWHV��$OWKRXJK� LPSRUWDQW

'LUHFWLYHV� KDYH� EHHQ� DGRSWHG� LQ� UHODWLRQ� WR� D� QXPEHU� RI� DUHDV

LQFOXGLQJ� DFFRXQWLQJ� UHTXLUHPHQWV� DQG� UXOHV� UHODWLQJ� WR� WKH

PDLQWHQDQFH�RI�VKDUH�FDSLWDO��WDNHQ�WRJHWKHU�WKH\�IDOO�D�ORQJ�ZD\�VKRUW

RI� HVWDEOLVKLQJ� D� V\VWHPDWLF� FRGH� UHODWLQJ� WR� WKH� IRUPDWLRQ� DQG

JRYHUQDQFH� RI� FRPSDQLHV�� 1XPHURXV� LQLWLDWLYHV� LQ� WKH� ILHOG� RI

FRPSDQ\� ODZ� FXUUHQWO\� UHPDLQ� LQ� D� VWDWH� RI� VXVSHQGHG� DQLPDWLRQ�

WKHVH� LQFOXGH� SURSRVDOV� IRU� D� PRGHO� (XURSHDQ� FRPSDQ\� VWDWXWH�

VWDQGDUGLVHG� UXOHV� IRU� SXEOLF� FRPSDQLHV�� DQG� D� IUDPHZRUN� IRU� WKH

UHJXODWLRQ�RI�WDNHRYHU�ELGV�

7KLV� ORRNV� OLNH� JRRG� QHZV� IRU� DGYRFDWHV� RI� JUHDWHU� UHJXODWRU\

FRPSHWLWLRQ�LQ�WKH�(8��GLYHUVLW\�LQ�WKH�ODZV�RI�WKH�LQGLYLGXDO�PHPEHU

VWDWHV�KDV�VXUYLYHG�DWWHPSWV�DW�KDUPRQLVDWLRQ��PDNLQJ� LW�SRVVLEOH� IRU

PHPEHU�VWDWHV�WR�H[SHULPHQW�LQ�WKHLU�VHDUFK�IRU�HIILFLHQW�DQG�ZRUNDEOH

UXOHV�RI� FRPSDQ\� ODZ��DV� VHHPV� WR�EH� WKH� FDVH� LQ� WKH�8QLWHG�6WDWHV�

+RZHYHU��WKH�RWKHU�VLGH�RI�PHPEHU�VWDWH�DXWRQRP\�LV�WKH�DEVHQFH�RI

DQ�HIIHFWLYH�PDUNHW�IRU�LQFRUSRUDWLRQV�LQ�WKH�(8��7KH�SRVVLELOLW\�RI�D

PDUNHW�IRU�LQFRUSRUDWLRQV�KDV�EHHQ�EORFNHG��LQ�SDUW��E\�WKH�RSHUDWLRQ

RI�QDWLRQDO�OHYHO�UXOHV�RI�WKH�FRQIOLFWV�RI�ODZV�ZKLFK�OLPLW�WKH�GHJUHH

WR� ZKLFK� D� FRPSDQ\� FDQ� FKRRVH� LWV� DSSOLFDEOH� ODZ� �� WKH� VR�FDOOHG

VLqJH� UpHO� GRFWULQH�� 1DWLRQDO�OHYHO� ODZV� DOVR� GLIIHU� ZLGHO\� LQ� WKHLU

DWWLWXGH�WRZDUGV�WKH�PRYHPHQW�RI�FRPSDQLHV�IURP�RQH�MXULVGLFWLRQ�WR

DQRWKHU�� WKDW� LV� WR� VD\�� WKHLU� UHLQFRUSRUDWLRQ� DFURVV� MXULVGLFWLRQDO

ERXQGDULHV��7KH�GUDIW�)RXUWHHQWK�'LUHFWLYH��ZKLFK�DLPHG�WR�SURYLGH�D

FRPPRQ� VROXWLRQ� WR� WKH� LVVXH� RI� UHLQFRUSRUDWLRQ�� KDV� LQ� HIIHFW� EHHQ

DEDQGRQHG�� DW� OHDVW� IRU� WKH� WLPH� EHLQJ�� )RU� WKHVH� UHDVRQV�� WKH

PHFKDQLVPV� RI� FRUSRUDWH� HQWU\� DQG� H[LW� ZKLFK�� LQ� WKH� 86� FRQWH[W�
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KDYH� EURXJKW� WKH� FRUSRUDWH� ODZ� V\VWHPV� RI� WKH� VWDWHV� GLUHFWO\� LQWR

FRPSHWLWLRQ�ZLWK�RQH�DQRWKHU��VLPSO\�GR�QRW�H[LVW�ZLWKLQ�WKH�(8�

7KHUH�DUH�VLJQV�WKDW�WKLV�SLFWXUH�RI�UHODWLYH�VWDELOLW\�PD\�QRW�ODVW��7KH

FDWDO\VW� IRU� FKDQJH� KDV� EHHQ� WKH�&HQWURV� GHFLVLRQ� RI� WKH� (XURSHDQ

&RXUW� RI� -XVWLFH�
�
� ZKLFK�� LQ� WKH� YLHZV� RI� VRPH� FRPPHQWDWRUV�

SURPLVHV� �RU� WKUHDWHQV�� WR� XQGHUPLQH� WKH� VLqJH� UpHO� GRFWULQH� E\

FKDUDFWHULVLQJ�LW�DV�DQ�REVWDFOH�WR�IUHHGRP�RI�HVWDEOLVKPHQW�XQGHU�WKH

(&�7UHDW\��$V�ZH�VKDOO�VHH�IXUWKHU�EHORZ��WKH�&HQWURV�FDVH��LQ�LWVHOI�

LV� XQOLNHO\� WR� OHDG� WR� WKH� HQG� RI� WKH� VLqJH� UpHO� GRFWULQH�� +RZHYHU�

ZKDWHYHU�LWV�SUHFLVH�OHJDO�VFRSH�WXUQV�RXW�WR�EH��WKH�&HQWURV�FDVH�KDV

FHUWDLQO\�UHLJQLWHG�GHEDWH�RQ� WKH�PHULWV�DQG�GHPHULWV�RI�D�'HODZDUH�

VW\OH�UHVROXWLRQ�WR�WKH�FXUUHQW�LPSDVVH�LQ�WKH�(XURSHDQ�FRPSDQ\�ODZ

SURJUDPPH�

7ZR�UHODWHG�TXHVWLRQV�DULVH�DW� WKLV�SRLQW��7KH�ILUVW� LV�FRQFHUQHG�ZLWK

WKH�OLNHO\�HIIHFWV�RI�LQFUHDVLQJ�UHJXODWRU\�FRPSHWLWLRQ�RQ�WKH�FRPSDQ\

ODZ�V\VWHPV�RI�WKH�PHPEHU�VWDWHV��:RXOG�GLYHUVLW\�EH�SUHVHUYHG�DQG

SRVVLEO\� HYHQ� VWUHQJWKHQHG��RU�ZRXOG� UHJXODWRU\� FRPSHWLWLRQ� OHDG� WR

GH�IDFWR�XQLIRUPLW\�DV�ODZV�FRQYHUJHG�DURXQG�D�VWDEOH�VHW�RI�VROXWLRQV

WR�WKH�WUDGH�RIIV�EHWZHHQ�WKH�ULJKWV�RI�VKDUHKROGHUV�DQG�RWKHU�SDUWLHV

ZKLFK�DUH� LPSOLFLW� LQ�FRPSDQ\� ODZ� UHJLPHV"�7KH�VHFRQG�TXHVWLRQ� LV

FRQFHUQHG� ZLWK� WKH� HIILFLHQF\� LPSOLFDWLRQV� RI� FKRRVLQJ� UHJXODWRU\

FRPSHWLWLRQ�RQ� WKH�EDVLV�RI�D�PDUNHW� IRU� LQFRUSRUDWLRQV�� ,Q� VR� IDU� DV

ZH�FDQ�LGHQWLI\�WKH�NLQGV�RI�FKDQJHV�LQ�FRPSDQ\�ODZ�V\VWHPV�ZKLFK

UHJXODWRU\�FRPSHWLWLRQ�RI�WKLV�NLQG�ZRXOG�EH�OLNHO\�WR� LQGXFH��ZRXOG

WKH� UHVXOW� EH� HIILFLHQF\�HQKDQFLQJ"� ,W� LV� DUJXDEOH� WKDW� UHJXODWRU\

FRPSHWLWLRQ� ZRXOG� OHDG� WR� WKH� UHPRYDO� RI� LQHIILFLHQW� OHJDO� UXOHV

ZKLFK��XQWLO�QRZ��KDYH�EHHQ�LQVXODWHG�IURP�FKDQJH�E\�WKH�DEVHQFH�RI

D�PDUNHW� IRU� LQFRUSRUDWLRQV��2Q� WKH� RWKHU� KDQG�� WKHUH� LV� D� YLHZ� WKDW

IUHHGRP�RI�LQFRUSRUDWLRQ�ZLOO�SXW�LQ�MHRSDUG\�FHUWDLQ�PDQGDWRU\�ODZV

ZKLFK�PD\�KDYH� HIILFLHQF\�HQKDQFLQJ� HIIHFWV��+HUH�� WKH� GHEDWH� RYHU

KDUPRQLVDWLRQ� LQWHUVHFWV� ZLWK� DUJXPHQWV� FRQFHUQLQJ� WKH� QDWXUH� DQG

HIIHFWV�RI�ODZV�ZKLFK�VHHN�WR�EDODQFH�WKH�ULJKWV�RI�VKDUHKROGHUV�ZLWK

WKRVH� RI� RWKHU� VWDNHKROGHU� JURXSV�� LQ� SDUWLFXODU� HPSOR\HHV�� /DZV� RI

WKLV�NLQG�FXUUHQWO\�RSHUDWH�LQ�VHYHUDO�PHPEHU�VWDWHV�
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3URYLGLQJ� DQVZHUV� WR� WKHVH� TXHVWLRQV� LV� LQKHUHQWO\� SUREOHPDWLF�

6WXGLHV� RI� UHJXODWRU\� FRPSHWLWLRQ� LQ� WKH� 8QLWHG� 6WDWHV� GLVFORVH� D

QXPEHU�RI�SRVVLEOH�H[SODQDWLRQV�RI� WKH�QDWXUH�DQG�HIIHFWV�RI� WKH� ULVH

RI�'HODZDUH�DV�WKH�SULPDU\�VWDWH�RI�LQFRUSRUDWLRQ�IRU�ODUJHU�DQG�SXEOLF

FRPSDQLHV��7KHVH� LQFOXGH� WKH�µUDFH� WR� WKH�ERWWRP¶�K\SRWKHVLV� �&DU\�

������� WKH� FRQWUDU\� LGHD� RI� WKH� HIILFLHQW� VHOHFWLRQ� RI� UXOHV� WKURXJK

FRPSHWLWLRQ� �(DVWHUEURRN� DQG� )LVFKHO�� ������ 5RPDQR�� ������� DQG

LQVWLWXWLRQDO� H[SODQDWLRQV� ZKLFK� VWUHVV� WKH� UROH� RI� LQWHUHVW�JURXS

DFWLYLW\��ORFN�LQ�DQG�SDWK�GHSHQGHQFH��0DFH\�DQG�0LOOHU��������5RH�

������� )URP� D� (XURSHDQ� SHUVSHFWLYH�� LW� LV� GLIILFXOW� WR� JHW� D� FOHDU

PHVVDJH� IURP� WKH� 86� H[SHULHQFH� ZKLFK� ZRXOG� EH� UHOHYDQW� LQ� WKH

GLIIHUHQW�PDUNHW�DQG�LQVWLWLWXWLRQDO�HQYLURQPHQW�RI�WKH�(8�

7R�PDNH�SURJUHVV�RQ� WKLV� LVVXH�� VRPH� UHWKLQNLQJ�RQ� WKH� UHODWLRQVKLS

EHWZHHQ�FRPSHWLWLRQ�DQG�KDUPRQLVDWLRQ�PD\�EH�UHTXLUHG��86�GHEDWHV

GUDZ� D� FRQWUDVW� EHWZHHQ� WKRVH� DUHDV� RI� ODZ� ZKLFK� DUH� OHIW� XS� WR

FRPSHWLWLRQ� EHWZHHQ� VWDWHV�� RQ� WKH� RQH� KDQG�� DQG� WKRVH� ZKLFK� DUH

JRYHUQHG� E\� WKH� IHGHUDO� OHJLVODWXUH� DV� D� µPRQRSRO\� UHJXODWRU¶

�5RPDQR�� ������� ,Q� WKH� (XURSHDQ� FRQWH[W�� RQ� WKH� RWKHU� KDQG�� LW� LV

SRVVLEOH� WR� VHH� KRZ� KDUPRQLVDWLRQ� PD\� FRPSOHPHQW� DQG� HYHQ

HQFRXUDJH� WKH� SURFHVV� RI� HYROXWLRQDU\� DGDSWDWLRQ� LQ� ODZV� DW� VWDWH

OHYHO��&HUWDLQ�W\SHV�RI�µUHIOH[LYH�KDUPRQLVDWLRQ¶�PD\�LQ�WKH�HQG�EH�WKH

PRVW� HIIHFWLYH� JXDUDQWRU� RI� GLYHUVLW\� EHWZHHQ� QDWLRQDO� V\VWHPV�� DQG

KHQFH� RI� H[SHULPHQWDWLRQ� LQ� UHJXODWRU\� GHVLJQ�� %\� FRQWUDVW�

XQUHJXODWHG� FRPSHWLWLRQ� EHWZHHQ� MXULVGLFWLRQV� FRXOG� ZHOO� HOLPLQDWH

WKH� PRVW� VLJQLILFDQW� GLIIHUHQFHV� EHWZHHQ� WKHP�� EXW� ZLWKRXW� DQ\

JXDUDQWHH� WKDW� WKH� V\VWHP� ZKLFK� HYHQWXDOO\� SUHYDLOHG� ZRXOG� EH� WKH

PRVW�HIILFLHQW��7KH�DSSDUHQWO\�SDUDGR[LFDO�FRQFOXVLRQ��WKHQ��LV�WKDW�WKH

KDUPRQLVDWLRQ� RI� FRPSDQ\� ODZ� PD\� UHSUHVHQW� WKH� EHVW� FKDQFH� RI

FDSWXULQJ� EHQHILFLDO� DVSHFWV� RI� UHJXODWRU\� FRPSHWLWLRQ�� LQ� WHUPV� RI

HYROXWLRQDU\�DGDSWDWLRQ��ZLWKLQ�WKH�IUDPHZRUN�RI�WKH�VLQJOH�PDUNHW�

7KLV� DUJXPHQW� LV� GHYHORSHG� EHORZ� LQ� WKH� IROORZLQJ� ZD\�� 7KH� QH[W

VHFWLRQ� SURYLGHV� VRPH� FRQWH[W� E\� RXWOLQLQJ� WKH� GHYHORSPHQW� RI� (8

FRPSDQ\�ODZ�WR�GDWH��DQG�LWV�UHODWLRQVKLS�WR�WKH�FRPSDQ\�ODZ�V\VWHPV
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RI� WKH� PHPEHU� VWDWHV�� *HQHUDO� UHIHUHQFH� LV� PDGH� WR� WKRVH� 7UHDW\

SURYLVLRQV�ZKLFK�DUH�FRQFHUQHG�ZLWK�FRPSDQ\� ODZ�DQG� WR�GLUHFWLYHV

DQG�UHJXODWLRQV�LQ�WKLV�DUHD��,Q�WKH�IROORZLQJ�VHFWLRQ�WKH�IRFXV�VKLIWV�WR

WKH� &HQWURV� FDVH� DQG� WR� WKH� SRWHQWLDO� HIIHFWV� RI� D� PDUNHW� IRU

LQFRUSRUDWLRQV�LQVLGH�WKH�(8��7KH�FRQFHSW�RI�UHIOH[LYH�KDUPRQLVDWLRQ

LV�WKHQ�DQDO\VHG��DQG�LWV�LPSOLFDWLRQV�DUH�FRQVLGHUHG�LQ�WKH�FRQWH[W�RI

WZR� LVVXHV� RI� FHQWUDO� LPSRUWDQFH� ZLWKLQ� FRQWHPSRUDU\� GHEDWHV�

QDPHO\�HPSOR\HH�SDUWLFLSDWLRQ�DQG�WKH�FRQGXFW�RI�WDNHRYHU�ELGV��7KH

FRQFOXGLQJ� VHFWLRQ�DUJXHV� WKDW� WKH� H[SHULHQFH�RI�(XURSHDQ�FRPSDQ\

ODZ� KDV� ZLGHU� OHVVRQV� IRU� KDUPRQLVDWLRQ� ZLWKLQ� WKH� (8� DQG�� PRUH

JHQHUDOO\��IRU�WKH�ZD\�LQ�ZKLFK�WKH�SURFHVV�RI�UHJXODWRU\�FRPSHWLWLRQ

LV�XQGHUVWRRG�

���$Q�2YHUYLHZ�RI�(XURSHDQ�&RPSDQ\�/DZ

�����7KH�SODFH�RI�FRPSDQ\�ODZ�LQ�WKH�OHJDO�RUGHU�RI�WKH�(8

(8� FRPSDQ\� ODZ� KDV� LWV� URRWV� LQ� SURYLVLRQV� RI� WKH� (&� 7UHDW\

SURWHFWLQJ�IUHHGRP�RI�HVWDEOLVKPHQW��$UWLFOH����RI�WKH�(&�7UHDW\��H[

$UWLFOH�����SURYLGHV�

µ«UHVWULFWLRQV�RQ�WKH�IUHHGRP�RI�HVWDEOLVKPHQW�RI�QDWLRQDOV�RI�D

0HPEHU�6WDWH�LQ�WKH�WHUULWRU\�RI�DQRWKHU�0HPEHU�6WDWH�VKDOO�EH

SURKLELWHG�� 6XFK� SURKLELWLRQ� VKDOO� DOVR� DSSO\� WR� UHVWULFWLRQV� RQ

WKH�VHWWLQJ�XS�RI�DJHQFLHV��EUDQFKHV�RU�VXEVLGLDULHV�E\�QDWLRQDOV

RI�DQ\�0HPEHU�6WDWH�HVWDEOLVKHG�LQ�WKH�WHUULWRU\�RI�DQ\�0HPEHU

6WDWH�

)UHHGRP�RI�HVWDEOLVKPHQW�VKDOO�LQFOXGH�WKH�ULJKW�WR�WDNH�XS�DQG

SXUVXH� DFWLYLWLHV� DV� VHOI�HPSOR\HG� SHUVRQV� DQG� WR� VHW� XS� DQG

PDQDJH�XQGHUWDNLQJV�� LQ�SDUWLFXODU�FRPSDQLHV�DQG�ILUPV�ZLWKLQ

WKH�PHDQLQJ� RI� WKH� VHFRQG� SDUDJUDSK� RI� $UWLFOH� ���� XQGHU� WKH

FRQGLWLRQV� ODLG� GRZQ� IRU� LWV� RZQ� QDWLRQDOV� E\� WKH� ODZ� RI� WKH

FRXQWU\�ZKHUH�VXFK�HVWDEOLVKPHQW�LV�HIIHFWHG«¶
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)RU�WKLV�SXUSRVH��$UWLFOH�����H[�$UWLFOH�����SURYLGHV�

µ&RPSDQLHV� RU� ILUPV� IRUPHG� LQ� DFFRUGDQFH� ZLWK� WKH� ODZ� RI� D

0HPEHU� 6WDWH� DQG� KDYLQJ� WKHLU� UHJLVWHUHG� RIILFH�� FHQWUDO

DGPLQLVWUDWLRQ� RU� SULQFLSDO� SODFH� RI� EXVLQHVV� ZLWKLQ� WKH

&RPPXQLW\�VKDOO��IRU�WKH�SXUSRVHV�RI�>WKH�FKDSWHU�RQ�IUHHGRP�RI

HVWDEOLVKPHQW@�� EH� WUHDWHG� LQ� WKH� VDPH� ZD\� DV� QDWXUDO� SHUVRQV

ZKR�DUH�QDWLRQDOV�RI�0HPEHU�6WDWHV�

³&RPSDQLHV� RU� ILUPV´� PHDQV� FRPSDQLHV� RU� ILUPV� FRQVWLWXWHG

XQGHU�FLYLO�RU� FRPPHUFLDO� ODZ�� LQFOXGLQJ�FRRSHUDWLYH� VRFLHWLHV�

DQG�RWKHU�OHJDO�SHUVRQV�JRYHUQHG�E\�SXEOLF�RU�SULYDWH�ODZ��VDYH

IRU�WKRVH�ZKLFK�DUH�QRQ�SURILW�PDNLQJ¶�

7KH�SRZHU�WR�LQWURGXFH�KDUPRQLVLQJ�PHDVXUHV�LQ�WKH�ILHOG�RI�FRPSDQ\

ODZ� LV� HVVHQWLDOO\� DQFLOODU\� WR� WKHVH� ULJKWV� RI� IUHH� PRYHPHQW� IRU

FRPSDQLHV��8QGHU�$UWLFOH�������J���H[�$UWLFOH�������J���� WKH�&RXQFLO

FDQ�DGRSW�GLUHFWLYHV�DLPHG�DW�µFRRUGLQDWLQJ�WR�WKH�QHFHVVDU\�H[WHQW�WKH

VDIHJXDUGV�ZKLFK�� IRU� WKH�SURWHFWLRQ�RI� WKH� LQWHUHVWV�RI�PHPEHUV�DQG

RWKHUV��DUH�UHTXLUHG�E\�0HPEHU�6WDWHV�RI�FRPSDQLHV�DQG�ILUPV«�ZLWK

D� YLHZ� WR� PDNLQJ� VXFK� VDIHJXDUGV� HTXLYDOHQW� WKURXJKRXW� WKH

&RPPXQLW\¶��,Q�RWKHU�ZRUGV��VRPH�GHJUHH�RI�SDULW\�RU�HTXLYDOHQFH�LQ

WKH� ODZV�SURWHFWLQJ� VKDUHKROGHUV�DQG� µRWKHUV¶� ±� WKH� ODWWHU� WHUP�FRXOG

LQFOXGH� D� UDQJH� RI� VWDNHKROGHU� JURXSV� �9LOOLHUV�� ������ ���� ±� ZDV

GHHPHG�E\� WKH�7UHDW\¶V� GUDIWHUV� WR� EH� QHFHVVDU\� LQ� RUGHU� WR� UHPRYH

GLVLQFHQWLYHV� WR� WKH�PRYHPHQW�RI�FRPSDQLHV� IURP�RQH�PHPEHU�VWDWH

WR�DQRWKHU�

'XULQJ� WKH� HDUO\� GHYHORSPHQW� RI� WKH� &RPPXQLW\¶V� FRPSDQ\� ODZ

SURJUDPPH�� WKH� FDVH� IRU� KDUPRQLVDWLRQ� HFKRHG� WKH� FODLPV� PDGH� DW

DURXQG�WKH�VDPH�WLPH�E\�WKH�µUDFH�WR�WKH�ERWWRP¶�VFKRRO� LQ� WKH�86$

�&DU\���������7KXV�&OLYH�6FKPLWWKRII¶V�DVVHVVPHQW��LQ�������ZDV�WKDW

ZLWKRXW� KDUPRQLVDWLRQ�� VWDQGDUGV� RI� VKDUHKROGHU� DQG� FUHGLWRU

SURWHFWLRQ�ZLWKLQ�WKH�(8�ZRXOG�EH�HURGHG��,Q�RUGHU�WR�DYRLG�D�UHSHDW

RI�'HODZDUH�� KDUPRQLVDWLRQ�� LQ�KLV�YLHZ�� VKRXOG� DLP� IRU� WKH� µYLUWXDO

XQLILFDWLRQ� RI� QDWLRQDO� FRPSDQ\� ODZV¶� �6FKPLWWKRII�� ������ ���
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$OWKRXJK�WKLV�YLHZ�FDQ�EH�UHFRQFLOHG�ZLWK�WKH�SULQFLSOH�RI�IUHHGRP�RI

HVWDEOLVKPHQW��RQ�WKH�JURXQGV�WKDW�µXQKDUPRQLVHG�QDWLRQDO�VDIHJXDUGV

PD\�PDNH�HVWDEOLVKPHQW�WRR�EXUGHQVRPH�RU�HYHQ�LPSRVVLEOH¶��:ROII�

������ ���� VHH� 9LOOLHUV�� ������ ����� LW� DUJXDEO\� JRHV� IXUWKHU� WKDQ

QHFHVVDU\� LQ� RUGHU� WR� DFKLHYH� WKH� JRDO� RI� HTXLYDOHQFH� RU� SDULW\

EHWZHHQ� PHPEHU� VWDWHV�� 5DWKHU�� 6FKPLWWKRII¶V� DUJXPHQW� VDZ

&RPPXQLW\�OHYHO� LQWHUYHQWLRQ� DV� KDYLQJ� D� VXEVWDQWLYH� SROLF\� JRDO�

QDPHO\� WKH� SUHVHUYDWLRQ� RI� UHJXODWLRQV� FRQIHUULQJ� SURWHFWLRQV� RQ

YDULRXV� FRUSRUDWH� FRQVWLWXHQFLHV�� ZKLFK�� LW� ZDV� IHDUHG�� D� 'HODZDUH�

VW\OH�HIIHFW�PLJKW�RWKHUZLVH�HURGH�

,W�ZDV�SDUWO\�WKLV�VSLULW�RI�SURWHFWLYH�UHJXODWLRQ�ZKLFK��DORQJ�ZLWK�WKH

JRDO� RI� HQVXULQJ� IUHHGRP� RI� HVWDEOLVKPHQW�� PRWLYDWHG� WKH� HDUO\

FRPSDQ\� ODZ� GLUHFWLYHV�� WKH� VR�FDOOHG� ILUVW� JHQHUDWLRQ� GLUHFWLYHV

ZKLFK�ZHUH�KHDYLO\�SUHVFULSWLYH�LQ�WKHLU�DSSURDFK��9LOOLHUV�����������

VHH�JHQHUDOO\�(GZDUGV�� �������7KH�)LUVW�'LUHFWLYH�� DGRSWHG� LQ������

ODLG�GRZQ�FHUWDLQ�FRUH�PLQLPXP�VWDQGDUGV�IRU�ERWK�SXEOLF�DQG�SULYDWH

FRPSDQLHV�DQG�IRU�OLPLWHG�SDUWQHUVKLSV��UHODWLQJ�WR�GLVFORVXUH�RI�EDVLF

LQIRUPDWLRQ� FRQFHUQLQJ� WKH� FRPSDQ\¶V� FRQVWLWXWLRQ� DQG� VWDWXWHV�� ,W

DOVR�VHW�VWDQGDUGV�IRU�VWDWH�ODZV�FRQFHUQLQJ�WKH�YDOLGLW\�RI�REOLJDWLRQV

HQWHUHG�LQWR�E\�WKH�FRPSDQ\�ZLWK�WKLUG�SDUWLHV��DQG�WKH�EDVHV�IRU� WKH

QXOOLW\� RI� D� FRPSDQ\�� 7KH� 6HFRQG� 'LUHFWLYH�� DGRSWHG� LQ� ������ ODLG

GRZQ�D�QXPEHU�RI�EDVLF�UHTXLUHPHQWV�IRU�SXEOLF�FRPSDQLHV��LQFOXGLQJ

WKH� REOLJDWLRQ� WR� KDYH� D� PLQLPXP� SDLG� XS� VKDUH� FDSLWDO� DV� ZHOO� DV

UXOHV�UHODWLQJ�WR�WKH�PDLQWHQDQFH�RI�FDSLWDO�

7KLV� HDUO\� HPSKDVLV� RQ� XQLIRUPLW\� DQG� SUHVFULSWLRQ� VRRQ� JDYH�ZD\�

KRZHYHU�� WR�PRUH�IOH[LEOH�DSSURDFKHV�ZKLFK�SODFHG�JUHDWHU�VWUHVV�RQ

PHPEHU� VWDWH� DXWRQRP\�� &KDUORWWH� 9LOOLHUV� ������� GHVFULEHV� WKH

VXFFHVVLYH�ZDYHV�RI�PHDVXUHV�DV�VHFRQG�� WKLUG�DQG�IRXUWK�JHQHUDWLRQ

GLUHFWLYHV�� &KDUDFWHULVWLF� VHFRQG�JHQHUDWLRQ� PHDVXUHV� ZHUH� WKH� VR�

FDOOHG� DFFRXQWLQJ� GLUHFWLYHV�� WKH� )RXUWK� �������� 6HYHQWK� ������� DQG

(LJKWK���������7KHVH�ODLG�GRZQ�EDVLF�DFFRXQWLQJ�DQG�DXGLW�VWDQGDUGV

LQ� WKH� IRUP� RI� D� VHW� RI� RSWLRQV� ZKLFK� HVVHQWLDOO\� UHSUHVHQWHG� WKH

SUHGRPLQDQW� DSSURDFKHV� ZKLFK� ZHUH� WKHQ� LQ� RSHUDWLRQ� LQ� YDULRXV

PHPEHU�VWDWHV�
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7KH� WKLUG� JHQHUDWLRQ� GLUHFWLYHV� UHIOHFWHG� WKH� µQHZ� DSSURDFK¶� WR

KDUPRQLVDWLRQ� ZKLFK� WKH� &RPPLVVLRQ� LQVWLWXWHG� DURXQG� WKH� WLPH� RI

WKH�SDVVDJH�RI� WKH�6LQJOH�(XURSHDQ�$FW� LQ������DQG�WKH� LQLWLDWLRQ�RI

WKH� VLQJOH� PDUNHW� SURJUDPPH�� 7KH� µQHZ� DSSURDFK¶� EHJDQ� LQ� WKH

FRQWH[W� RI� SURGXFW� VWDQGDUG� KDUPRQLVDWLRQ�� ZKHUH� LW� HVWDEOLVKHG� D

SULQFLSOH� WKDW� &RPPXQLW\� LQWHUYHQWLRQ� VKRXOG� EH� OLPLWHG� WR� WKH

KDUPRQLVDWLRQ� RI� HVVHQWLDO� VDIHW\�UHODWHG� UHTXLUHPHQWV�� ,W� DOVR

HVWDEOLVKHG�WKH�µUHIHUHQFH�WR�VWDQGDUGV¶�DSSURDFK��XQGHU�ZKLFK�LW�ZDV

SUHVXPHG� WKDW� D� SURGXFW�ZKLFK� FRQIRUPHG�ZLWK� D� VWDQGDUG� VHW� E\� D

(XURSHDQ�OHYHO� ERG\�� RU�� IDLOLQJ� WKDW�� ZLWK� WKH� UHOHYDQW� QDWLRQDO

VWDQGDUG��DOVR�FRPSOLHG�ZLWK�(&�ODZ��$UPVWURQJ�DQG�%XOPHU�������

������ &RPSDQ\� ODZ� ZDV� RQH� RI� WKH� RWKHU� DUHDV� LQ� ZKLFK� WKLV

GHFHQWUDOLVLQJ�DSSURDFK�ZDV�DSSOLHG��+HQFH�WKH�7ZHOIWK�'LUHFWLYH�RQ

VLQJOH�PHPEHU� SULYDWH� FRPSDQLHV� �������� ZKLFK� ZDV� DGRSWHG� LQ

SXUVXDQFH�RI�WKH�&RPPXQLW\¶V�JRDO�RI�SURPRWLQJ�WKH�JURZWK�RI�VPDOO

DQG� PHGLXP�VL]HG� HQWHUSULVHV�� H[SOLFLWO\� OHIW� D� UDQJH� RI� UHJXODWRU\

LVVXHV�FRQFHUQLQJ�GLVFORVXUH�RI�LQIRUPDWLRQ�DQG�FUHGLWRU�SURWHFWLRQ�WR

EH�GHFLGHG�DW�PHPEHU�VWDWH�OHYHO�

)RXUWK�JHQHUDWLRQ� PHDVXUHV� WRRN� WKH� SURFHVV� D� VWDJH� IXUWKHU� E\

DGRSWLQJ�D�µIUDPHZRUN¶�PRGHO�IRU�GLUHFWLYHV��7KLV�DJDLQ�IDYRXUHG�WKH

DUWLFXODWLRQ� RI� JHQHUDO� SULQFLSOHV� RU� VWDQGDUGV� UDWKHU� WKDQ� WKH

SURPXOJDWLRQ�RI� ULJLGO\�SUHVFULSWLYH� UXOHV��+RZHYHU��QHZ� WHFKQLTXHV

ZHUH� DOVR� LQYROYHG��7KH�DLP�ZDV� WR�DFKLHYH�SROLF\�JRDOV�E\� OLQNLQJ

UHJXODWRU\�LQWHUYHQWLRQV�WR�WKH�DFWLYLWLHV�DQG�SURFHVVHV�RI�DXWRQRPRXV

UXOH�PDNLQJ� ERGLHV�� VXFK� DV� LQGXVWU\�OHYHO� DVVRFLDWLRQV� DQG� VHOI�

JRYHUQLQJ�SURIHVVLRQDO�RUJDQLVDWLRQV�LQ�WKH�ILQDQFLDO�VHFWRU��7KH�GUDIW

7KLUWHHQWK� 'LUHFWLYH� RQ� 7DNHRYHU� %LGV� �ODVW� DPHQGHG� LQ� �����

H[HPSOLILHV�WKLV�DSSURDFK��LQ�SDUWLFXODU�LQ�WKH�VFRSH�LW�SURYLGHV�IRU�LWV

JHQHUDO� SULQFLSOHV� WR� EH� LPSOHPHQWHG� WKURXJK� ORFDO�OHYHO� DFWLRQ� E\

VHOI�UHJXODWRU\�ERGLHV��VXFK�DV��LQ�WKH�8.�FRQWH[W��WKH�&LW\�3DQHO�RQ

7DNHRYHUV� DQG�0HUJHUV��ZKLFK� LV� DQ� HQWLW\� IRUPHG� E\� RUJDQLVDWLRQV

DQG� SURIHVVLRQDO� DVVRFLDWLRQV� LQ� ILQDQFH� VHFWRU� UDWKHU� WKDQ� D� ERG\

HPDQDWLQJ�IURP�WKH�VWDWH��
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7KLV� µIOH[LELOLVDWLRQ¶� RI� GLUHFWLYHV� GLG� QRW�� KRZHYHU�� PDNH� LW� DQ\

HDVLHU�WR�UHDFK�DJUHHPHQW�RQ�VRPH�RI�WKH�NH\�SURSRVDOV�IRU�FRPSDQ\

ODZ�KDUPRQLVDWLRQ�ZKLFK�ZHUH�EHLQJ�GLVFXVVHG�DW�WKLV�WLPH��7KH�GUDIW

)LIWK�'LUHFWLYH�ZDV�ILUVW�SURSRVHG�LQ�������IXUWKHU�YHUVLRQV�DSSHDUHG

LQ������DQG�������DQG�DPHQGPHQWV�ZHUH�PRVW�UHFHQWO\�PDGH�LQ������

7KLV�GUDIW�'LUHFWLYH�HVVHQWLDOO\�ODLG�RXW�D�PRGHO�VHW�RI�UHJXODWLRQV�IRU

WKH� JRYHUQDQFH� RI� SXEOLF� FRPSDQLHV�� /DUJH� SDUWV� RI� WKH� GUDIW� ZHUH

UHODWLYHO\�XQFRQWHQWLRXV��+RZHYHU��WKH�SURSRVDO�HVVHQWLDOO\�IRXQGHUHG

RQ�WKH�LVVXHV�RI�ERDUG�VWUXFWXUH�DQG�HPSOR\HH�UHSUHVHQWDWLRQ��WKHUHE\

VXIIHULQJ� WKH� VDPH� IDWH� DV� WKH� VR�FDOOHG�9UHGHOLQJ�GUDIW�'LUHFWLYH� RI

WKH� PLG�����V� ZKLFK� ZRXOG� KDYH� LQWURGXFHG� IRUPV� RI� HPSOR\HH

SDUWLFLSDWLRQ� LQ� PDQDJHPHQW� GHFLVLRQ�PDNLQJ� LQWR� WUDQVQDWLRQDO

FRPSDQLHV�� 7KH� RULJLQDO� GUDIW� RI� WKH� )LIWK� 'LUHFWLYH� SURYLGHG� IRU� D

WZR�WLHU� ERDUG� VWUXFWXUH� ZLWK� HPSOR\HH� UHSUHVHQWDWLRQ� RQ� WKH

VXSHUYLVRU\� ERDUG�� PRUH� RU� OHVV� DORQJ� WKH� OLQHV� RI� WKH� *HUPDQ� FR�

GHWHUPLQDWLRQ� V\VWHP�� 7KLV� ZDV� ODWHU� DPHQGHG� WR� DOORZ� IRU� WKH

SRVVLELOLW\� RI� D� XQLWDU\� ERDUG�� EXW� VWLOO� ZLWK� D� EDVLF� UHTXLUHPHQW� RI

HPSOR\HH� UHSUHVHQWDWLRQ� HLWKHU� DW� ERDUG� OHYHO� RU� WKURXJK� D

FRQVXOWDWLYH�FRXQFLO��%XW�WKHVH�SURYLVLRQV�VWLOO�SURYHG�XQDFFHSWDEOH�WR

D�QXPEHU�RI�PHPEHU�VWDWHV��LQFOXGLQJ�%ULWDLQ�

'LVDJUHHPHQW� RQ� WKH� TXHVWLRQ� RI� HPSOR\HH� UHSUHVHQWDWLRQ� KDV� DOVR

EHHQ� WKH� PDLQ� UHDVRQ� IRU� WKH� IDLOXUH� RI� SURSRVDOV� IRU� D� PRGHO

(XURSHDQ� &RPSDQ\� 6WDWXWH�� 7KH� LGHD� RI� D� PRGHO� FRQVWLWXWLRQ� IRU

WUDQVQDWLRQDO� (XURSHDQ� FRPSDQLHV� JRHV� EDFN� WR� WKH� HDUOLHVW� GD\V� RI

WKH�&RPPXQLW\��DQG�VRPH�YHUVLRQV�HYHQ�SUH�GDWH�WKH�7UHDW\�RI�5RPH

RI�������7KH�ILUVW�FRQFUHWH�SURSRVDO�ZDV�PDGH�E\�WKH�&RPPLVVLRQ�LQ

������WKH�PRVW�UHFHQW�GDWHV�IURP�������7KH�SUHVHQW�SURSRVDO�LV�IRU�D

5HJXODWLRQ�ZKLFK�ZRXOG� SURYLGH� IRU� D�(XURSHDQ� SXEOLF� FRPSDQ\� �D

6RFLHWDV� (XURSHD�� RU� 6(�� WR� EH� HVWDEOLVKHG� WKURXJK� D� QXPEHU� RI

GLIIHUHQW�PHFKDQLVPV��PRVW�RI�ZKLFK�UHTXLUH�WKH�LQYROYHPHQW�RI�WZR

RU�PRUH� FRPSDQLHV�ZKLFK� DUH� JRYHUQHG� E\� WKH� ODZV� RI� DW� OHDVW� WZR

PHPEHU�VWDWHV��6LJQLILFDQW�IHDWXUHV�RI�WKH�PRGHO�FRQVWLWXWLRQ�LQFOXGH

WKH� UHTXLUHPHQW� IRU� D� PLQLPXP� SDLG� XS� VKDUH� FDSLWDO� �FXUUHQWO\

��������HXURV���WKH�LGHQWLILFDWLRQ�RI�WKH�FRPSDQ\¶V�UHJLVWHUHG�RIILFH�

ZKLFK� PXVW� EH� LQ� WKH� WHUULWRU\� RI� WKH� (8�� ZLWK� LWV� FHQWUDO
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DGPLQLVWUDWLRQ��DQ�DSSOLFDWLRQ�RI�WKH�VLqJH�UpHO�SULQFLSOH���DQG�D�UDQJH

RI�RSWLRQV�RQ�ERDUG�VWUXFWXUH��LQFOXGLQJ�WZR�WLHU�DQG�XQLWDU\�ERDUGV�RI

YDULRXV� NLQGV�� 7KH� 5HJXODWLRQ� LV� FXUUHQWO\� DWWDFKHG� WR� D� 'LUHFWLYH

ZKLFK�PDNHV�SURYLVLRQ�IRU�HPSOR\HH�UHSUHVHQWDWLRQ��$V�ZLWK�WKH�GUDIW

)LIWK�'LUHFWLYH��D�QXPEHU�RI�RSWLRQV�DUH�PDGH�DYDLODEOH��UDQJLQJ�IURP

HPSOR\HH� PHPEHUVKLS� RI� D� VXSHUYLVRU\� RU� D� XQLWDU\� ERDUG�� WKH

HVWDEOLVKPHQW� RI� D� FRQVXOWDWLYH� FRXQFLO�� WR� D� FROOHFWLYH� DJUHHPHQW

VHWWLQJ� RXW� WKH� EDVLV� IRU� HPSOR\HH� SDUWLFLSDWLRQ�� 7KH� GUDIW� 6(

'LUHFWLYH� ZRXOG� DOVR� LPSRVH� FHUWDLQ� PLQLPXP� UHTXLUHPHQWV� RI

LQIRUPDWLRQ�DQG�FRQVXOWDWLRQ�ZLWK�UHJDUG�WR�HPSOR\HHV�

7KH� LPSDVVH� RQ� WKH� LVVXH� RI� HPSOR\HH� UHSUHVHQWDWLRQ� KDV� EHHQ

RYHUFRPH�WR�D�FHUWDLQ�H[WHQW�E\�WKH�DGRSWLRQ�LQ������RI�WKH�'LUHFWLYH

RQ�(XURSHDQ�:RUNV�&RXQFLOV� �WKH� µ(:&�'LUHFWLYH¶���7KLV�'LUHFWLYH

DGRSWV� D� ODERXU� ODZ� VROXWLRQ� WR� WKH� LVVXH� RI� LQIRUPDWLRQ� DQG

FRQVXOWDWLRQ�� E\� UHTXLULQJ� WUDQVQDWLRQDO� FRPSDQLHV� DERYH� D� FHUWDLQ

VL]H� WR� HQWHU� LQWR� QHJRWLDWLRQV�ZLWK� HPSOR\HH� UHSUHVHQWDWLYHV� IRU� WKH

HVWDEOLVKPHQW�RI�D�IUDPHZRUN�IRU�LQIRUPDWLRQ�DQG�FRQVXOWDWLRQ��,Q�WKH

HYHQW�RI�WKH�IDLOXUH�RI�QHJRWLDWLRQV��D�GHIDXOW�SURFHGXUH�LV�LPSRVHG�E\

ODZ�� 7KH� SDVVDJH� RI� WKH� (:&� 'LUHFWLYH� GRHV� QRW� VROYH� DOO� WKH

SUREOHPV�DVVRFLDWHG�ZLWK�WKH�6(�SURSRVDO��VLQFH�LW�GRHV�QRW�WRXFK�RQ

WKH�TXHVWLRQ�RI�ERDUG�VWUXFWXUH�DQG�PHPEHUVKLS��7KH� UHODWLRQVKLS�RI

WKH� (:&� 'LUHFWLYH� WR� WKH� ZLGHU� FRPSDQ\� ODZ� KDUPRQLVDWLRQ

SURJUDPPH�LV�DQDO\VHG�LQ�IXUWKHU�GHWDLO�EHORZ�

�����'LYHUVLW\�LQ�WKH�FRPSDQ\�ODZ�V\VWHPV�RI�WKH�PHPEHU�VWDWHV

,W� FDQ� EH� VHHQ� IURP� WKH� SUHFHGLQJ� GLVFXVVLRQ� WKDW� SURJUHVV� RQ

KDUPRQLVDWLRQ�KDV�VWDOOHG��DERYH�DOO��RQ� WKH�TXHVWLRQ�RI�KRZ� WR� WUHDW

VWDNHKROGHU� JURXSV�� LQ� SDUWLFXODU� HPSOR\HHV�� 7KLV� IDLOXUH� LV� D

UHIOHFWLRQ� RI� WKH� GLYLGH�ZKLFK� H[LVWV�� DW� WKH� OHYHO� RI� WKH� ODZV� RI� WKH

PHPEHU�VWDWHV��EHWZHHQ�µLQVLGHU¶�DQG�µRXWVLGHU¶�V\VWHPV�RI�FRUSRUDWH

JRYHUQDQFH��0D\HU���������:LWKLQ�µLQVLGHU¶�V\VWHPV�VXFK�DV�WKRVH�RI

*HUPDQ\�DQG�)UDQFH��VKDUH�RZQHUVKLS�WHQGV�WR�EH�FRQFHQWUDWHG�LQ�WKH

KDQGV�RI�IDPLO\�JURXSV�RU�KHOG�LQ�ODUJH�EORFNV�E\�RWKHU�FRUSRUDWLRQV�

WKHUHE\�JLYLQJ�ULVH�WR�FURVV�RZQHUVKLS�RI�VKDUHV�EHWZHHQ�FRPSDQLHV�
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+RVWLOH�WDNHRYHUV�DUH�H[WUHPHO\�UDUH��ZLWK�WKH�UHVXOW�WKDW�WKHUH�LV�RQO\

D�PLQLPDO�RU�HPEU\RQLF�PDUNHW�IRU�FRUSRUDWH�FRQWURO��,Q�VRPH�LQVLGHU

V\VWHPV�� DOWKRXJK� QRW� DOO�� WKHVH� FRQGLWLRQV� DUH� UHIOHFWHG� LQ� ERDUG

VWUXFWXUH�� *HUPDQ\� KDV� WKH� PRVW� DUWLFXODWHG� DQG� GHHSO\� HPEHGGHG

V\VWHP� RI� VWDNHKROGHU� SDUWLFLSDWLRQ� LQ� FRUSRUDWH� GHFLVLRQ�PDNLQJ�

7ZR�WLHU� ERDUGV� RI� WKH� NLQG� ZKLFK� H[LVW� LQ� *HUPDQ\� IRU� SXEOLF

FRPSDQLHV�� LQ� DGGLWLRQ� WR� SURYLGLQJ� IRU� IRUPDO� UHSUHVHQWDWLRQ� RI� WKH

LQWHUHVWV�RI�D�ZLGH�UDQJH�RI�VWDNHKROGHUV��DOVR�RIIHU�FRQWLQXLW\�DQG�D

GHJUHH�RI�HQWUHQFKPHQW�IRU�PDQDJHULDO�WHDPV�

%\� FRQWUDVW�� LQ� µRXWVLGHU¶� V\VWHPV�� WKH� SUHGRPLQDQW� PRGH� RI

RZQHUVKLS�LQ�SXEOLF�FRPSDQLHV�LV�WKURXJK�WKH�KROGLQJV�RI�LQVWLWXWLRQDO

LQYHVWRUV��ZKR�VWULYH�WR�GLYHUVLI\�WKHLU�KROGLQJV�LQ�RUGHU� WR�PLQLPLVH

ULVN� DQG� VR� IUHTXHQWO\� ODFN� VWURQJ� WLHV� WR� SDUWLFXODU� FRPSDQLHV�� 7KH

LQWHUHVWV�RI�VKDUHKROGHUV�LQ�DQ�DFWLYH�PDUNHW�IRU�FRUSRUDWH�FRQWURO�DUH

GHIHQGHG� E\� WDNHRYHU� FRGHV� ZKLFK� OLPLW� WKH� VFRSH� IRU� GHIHQVLYH

DFWLRQV�E\�WDUJHW�PDQDJHPHQWV��$�QXPEHU�RI�RWKHU�UXOHV��LQ�SDUWLFXODU

WKRVH� UHODWLQJ� WR� GLVFORVXUH� RI� LQYHVWPHQW� LQIRUPDWLRQ� DQG� WKH

SURKLELWLRQ�RI�LQVLGHU�GHDOLQJ��DLP�WR�PDLQWDLQ�D�KLJK�GHJUHH�RI�VWRFN

PDUNHW�OLTXLGLW\��(PSOR\HH�UHSUHVHQWDWLRQ�RSHUDWHV��LI�DW�DOO��WKURXJK

FROOHFWLYH� EDUJDLQLQJ� DQG� VLPLODU� DUUDQJHPHQWV� ZKLFK� OLH� VWULFWO\

RXWVLGH�WKH�IUDPHZRUN�RI�FRPSDQ\�ODZ��7KLV�LV�EURDGO\�GHVFULSWLYH�RI

WKH� %ULWLVK� V\VWHP�ZKLFK�� LQ� PRVW� UHVSHFWV�� PRUH� FORVHO\� UHVHPEOHV

WKDW�RI�WKH�86�WKDQ�WKRVH�RI�LWV�IHOORZ�(8�PHPEHU�VWDWHV�

,W� LV�QRW�VXUSULVLQJ�WKDW��IROORZLQJ� WKH�ILUVW�HQODUJHPHQW�RI� WKH�(&�LQ

����� WR� LQFOXGH� %ULWDLQ�� 'HQPDUN� DQG� ,UHODQG�� WKHUH� ZDV� VWURQJ

UHVLVWDQFH�WR�WKH�DWWHPSW�LQ�WKH�ILUVW�YHUVLRQ�RI�WKH�GUDIW�)LIWK�'LUHFWLYH

WR� LPSRVH� D� V\VWHP� EDVHG� RQ� WKH� *HUPDQ� PRGHO� RI� µLQVLGHU

JRYHUQDQFH¶��7KH�HPHUJHQFH�RI�PRUH�IOH[LEOH�UHJXODWRU\�WHFKQLTXHV�LQ

VXEVHTXHQW�GUDIWV�FDQ�EH�VHHQ�DV�LQGLFDWLQJ�DQ�DFFHSWDQFH�RI�GLYHUVLW\�

+RZHYHU�� WKH� PRUH� UHFHQW� LPSDVVH� RYHU� WKH� (XURSHDQ� &RPSDQ\

6WDWXWH�VKRZV�WKDW�WKLV�KDV�QRW�EHHQ�HQRXJK�WR�UHVROYH�WKH�GHEDWH��7KH

IDLOXUH�WR�DJUHH�QRZ�WXUQV�RQ�ZKHWKHU�LW� LV�DSSURSULDWH�WR�DGGUHVV�WKH

LVVXH�RI�VWDNHKROGHU�UHSUHVHQWDWLRQ�WKURXJK�FRPSDQ\�ODZ�DW�DOO�
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7KLV��DJDLQ��LV�D�EDVLF�SRLQW�RI�GLYHUJHQFH�LQ�WKH�FRPSDQ\�ODZ�V\VWHPV

RI� WKH�PHPEHU� VWDWHV�� $V� MXVW� H[SODLQHG�� WKH� %ULWLVK� V\VWHP�� ZLWK� D

YHU\� IHZ�H[FHSWLRQV�� VHHV� VWDNHKROGHU� ULJKWV� DV�PDLQO\� O\LQJ�RXWVLGH

WKH� IUDPHZRUN� RI� FRPSDQ\� ODZ�� ZKLFK� LV� SUHGRPLQDQWO\� FRQFHUQHG

ZLWK�WKH�SRVLWLRQ�RI�VKDUHKROGHUV�DQG��WR�D�OHVVHU�H[WHQW��FUHGLWRUV��$Q

LPSRUWDQW� IHDWXUH� RI� VRPH� µLQVLGHU� V\VWHPV¶�� RI� ZKLFK� *HUPDQ\

UHSUHVHQWV�WKH�EHVW�H[DPSOH��LV�QRW�VLPSO\�WKDW�WKH\�UHFRJQLVH�FHUWDLQ

FODLPV� RI� QRQ�VKDUHKROGHU� VWDNHKROGHUV� ZKLFK� JR� XQUHFRJQLVHG� LQ

RXWVLGHU�V\VWHPV��EXW�WKDW�WKH\�GR�VR�LQ�VXFK�D�ZD\�DV�WR�LQFRUSRUDWH

VWDNHKROGHU� YRLFH� GLUHFWO\� LQWR� WKH� SURFHVVHV� RI� JRYHUQDQFH� DQG

FRQWURO�ZLWKLQ�FRPSDQLHV��7KH�PRVW� LPSRUWDQW� LOOXVWUDWLRQ�RI� WKLV�� DV

ZH� KDYH� DOUHDG\� VHHQ�� LV� WKH� LQYROYHPHQW� RI� WKH� UHSUHVHQWDWLYHV� RI

HPSOR\HHV� DQG� LQ� VRPH� FDVHV� RWKHU� VWDNHKROGHUV�� VXFK� DV� ORFDO

JRYHUQPHQW�DQG�HQYLURQPHQWDO�LQWHUHVWV��RQ�WKH�VXSHUYLVRU\�ERDUGV�RI

SXEOLF� FRPSDQLHV�� 2WKHU� IHDWXUHV� RI� VWDNHKROGHU� YRLFH� LQ� *HUPDQ\�

VXFK� DV� WKH� V\VWHP� RI� HPSOR\HH� UHSUHVHQWDWLRQ� WKURXJK� ZRUNV

FRXQFLOV��GR�QRW�RSHUDWH�DW� WKH� OHYHO�RI�FRPSDQ\� ODZ�DV� VXFK�� LQ� WKH

PDQQHU�RI� WKH�(:&�GLUHFWLYH�� WKH\�RSHUDWH� WKURXJK� WKH�PHFKDQLVPV

RI�ODERXU�ODZ��+RZHYHU��LW�LV�WKH�FORVH�OLQNDJHV�EHWZHHQ�FRPSDQ\�ODZ

DQG� ODERXU� ODZ� ZKLFK� DUH� LPSRUWDQW� KHUH�� LQ� WKH� *HUPDQ� FRQWH[W�

FRGHWHUPLQDWLRQ� DQG� WKH� WZR�WLHU� ERDUG� DUH� EHVW� YLHZHG� DV� FORVHO\

LQWHUORFNLQJ�HOHPHQWV�RI�D�VLQJOH�V\VWHP�RI�VWDNHKROGHU�UHSUHVHQWDWLRQ�

,Q�WKH�FRQWH[W�RI�GLUHFWRUV¶�GXWLHV�� WKH�IXUWKHVW�(QJOLVK�FRPSDQ\� ODZ

FDQ� JR� E\� ZD\� RI� UHFRJQLWLRQ� RI� WKH� LQWHUHVWV� RI� QRQ�VKDUHKROGHU

VWDNHKROGHUV� LV� WKH� LGHD� RI� µHQOLJKWHQHG� VKDUHKROGHU� YDOXH¶� �'7,�

�����������,Q�RWKHU�ZRUGV��GLUHFWRUV�PD\�DFW�RXW�RI�FRQFHUQ�IRU�RWKHU

VWDNHKROGHU� JURXSV� LI�� E\� VR� GRLQJ�� WKH\� EHOLHYH� WKDW� WKH\� ZLOO

PD[LPLVH� WKH� YDOXH� RI� WKH� EXVLQHVV� DQG� WKHUHE\� PHHW� VKDUHKROGHUV¶

LQWHUHVWV� �ZKLFK� IRU� WKLV� SXUSRVH� PD\� PHDQ� WKHLU� ORQJHU� WHUP

LQWHUHVWV��� 7KLV� LV� TXLWH� GLIIHUHQW� IURP� WKH� FLYLO� ODZ� LGHD� WKDW� WKH

FRPSDQ\�KDV�DQ�LQWHUHVW�µLQ�LWVHOI¶��7HXEQHU��������ZKLFK�VHUYHV�DV�D

PHDQV� RI� UHFRQFLOLQJ� WKH� GLIIHUHQW� SHUVSHFWLYHV� RI� D� QXPEHU� RI

VWDNHKROGHU�JURXSV��QRQH�RI�ZKLFK�LV�HQWLWOHG�WR�SULRULW\��,Q�WKH�ZRUGV

RI�WKH�9LpQRW�UHSRUW��������RQ�FRUSRUDWH�JRYHUQDQFH�LQ�)UDQFH�
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µ,Q� $QJOR�6D[RQ� FRXQWULHV� WKH� HPSKDVLV� LV� IRU� WKH� PRVW� SDUW

SODFHG� RQ� WKH� REMHFWLYH� RI�PD[LPLVLQJ� VKDUH� YDOXHV��ZKLOVW� RQ

WKH�(XURSHDQ�FRQWLQHQW�DQG�)UDQFH�LQ�SDUWLFXODU�WKH�HPSKDVLV�LV

SODFHG� PRUH� RQ� WKH� KXPDQ� DVVHWV� DQG� UHVRXUFHV� RI� WKH

FRPSDQ\«�+XPDQ� UHVRXUFHV� FDQ� EH� GHILQHG� DV� WKH� RYHUULGLQJ

LQWHUHVW�RI�WKH�FRUSRUDWH�ERG\�LWVHOI��LQ�RWKHU�ZRUGV�WKH�FRPSDQ\

FRQVLGHUHG�DV�DQ�DXWRQRPRXV�HFRQRPLF�DJHQW��SXUVXLQJ�LWV�RZQ

DLPV�DV�GLVWLQFW�IURP�WKRVH�RI�LWV�VKDUHKROGHUV��LWV�HPSOR\HHV��LW

FUHGLWRUV� LQFOXGLQJ� WKH� WD[� DXWKRULWLHV�� DQG� RI� LWV� VXSSOLHUV� DQG

FXVWRPHUV�� UDWKHU�� LW� FRUUHVSRQGV� WR� WKHLU� JHQHUDO�� FRPPRQ

LQWHUHVW��ZKLFK�LV�WKDW�RI�HQVXULQJ�WKH�VXUYLYDO�DQG�SURVSHULW\�RI

WKH�FRPSDQ\�¶
�

+HQFH� WKH� )UHQFK� DQG� RWKHU� µLQVLGHU¶� V\VWHPV� RI� FRPSDQ\� ODZ

HVVHQWLDOO\� VHH� WKH� EXVLQHVV� HQWHUSULVH� DV� KDYLQJ� DQ� RUJDQLVDWLRQDO

GLPHQVLRQ� ZKLFK� UHVWV� RQ� WKH� FRQWULEXWLRQV� PDGH� E\� D� QXPEHU� RI

VWDNHKROGHU� JURXSV�� DQG� QRW� VLPSO\� D� ILQDQFLDO� GLPHQVLRQ� ZKLFK

GHVFULEHV� WKH� FRQWULEXWLRQ� RI� WKH� VKDUHKROGHUV�� 7KLV� GLYHUJHQFH� RI

DSSURDFK�RSHUDWHV�DW�D�IXQGDPHQWDO�FRQFHSWXDO�OHYHO��VR�WKDW�HYHQ�WKH

WHUPV� XVHG� WR� GHILQH� WKH� EXVLQHVV� HQWHUSULVH� LQ� OHJDO� WHUPV� DUH� QRW

SUHFLVHO\� DQDORJRXV��7KH�(QJOLVK� ODZ�FRQFHSW�RI� WKH� µFRPSDQ\¶�� IRU

H[DPSOH�� UHIHUV� WR� WKH� HVVHQWLDOO\� ILQDQFLDO� UHODWLRQVKLS� EHWZHHQ

PDQDJHUV� DQG� LQYHVWRUV�� WKHUH� LV� QR� HTXLYDOHQW� WR� WKRVH� FRQFHSWV

ZKLFK�UHFRJQLVH�WKH�HQWHUSULVH¶V�RUJDQLVDWLRQDO�GLPHQVLRQ��VXFK�DV�WKH

)UHQFK�HQWUHSULVH�RU�*HUPDQ�XQWHUQHKPHQ�

7KH� VLqJH� UpHO� SULQFLSOH�� ZKLFK� LGHQWLILHV� WKH� FRPSDQ\¶V� UHJLVWHUHG

RIILFH�ZLWK� WKDW� LWV�FHQWUDO�PDQDJHPHQW�RU�DGPLQLVWUDWLRQ� UDWKHU� WKDQ

ZLWK� LWV� FKRVHQ� SODFH� RI� LQFRUSRUDWLRQ�� LV� SDUW� RI� WKH� VDPH

RUJDQLVDWLRQDO� RULHQWDWLRQ� WR� WKH� OHJDO� FRQFHSWXDOLVDWLRQ� RI� WKH

EXVLQHVV�HQWHUSULVH��7KH�UHFHQW�FKDOOHQJH�WR�WKH�VLqJH�UpHO�SULQFLSOH�LV

WKHUHIRUH� DOVR�� XQDYRLGDEO\�� D� FKDOOHQJH� WR� WKH� VWDNHKROGHU�PRGHO�RI

FRPSDQ\� ODZ�ZKLFK�KDV�HYROYHG� LQ�D�QXPEHU�RI�(8�PHPEHU� VWDWHV�

7KH� &HQWURV� FDVH� KDV� EURXJKW� WKH� GHEDWH� IXOO� FLUFOH�� EDFN� WR� WKH

FRQFHUQV� RI� WKH� HDUO\� ����V�ZLWK� WKH� µUDFH� WR� WKH� ERWWRP¶��:H� WXUQ

QH[W�WR�D�FORVHU�DQDO\VLV�RI�WKH�&HQWURV�GHFLVLRQ�DQG�LWV�LPSOLFDWLRQV�
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��� µ1HJDWLYH¶� +DUPRQLVDWLRQ� DQG� &RXUW�OHG� 'HUHJXODWLRQ�� 7KH

,PSOLFDWLRQV�RI�&HQWURV

�����7KH�PHDQLQJ�RI�QHJDWLYH�KDUPRQLVDWLRQ

7KH� &HQWURV� FDVH� FDQ� EH� VHHQ� DV� DQ� H[DPSOH� RI� µQHJDWLYH

KDUPRQLVDWLRQ¶��7KLV�RFFXUV�ZKHQ�VWDWH�OHYHO�UXOHV�DUH�VWUXFN�GRZQ�E\

WKH�FRXUWV�RQ�WKH�JURXQGV�RI� WKHLU� LQFRPSDWLELOLW\�ZLWK�WKH�SULQFLSOHV

RI� IUHH� PRYHPHQW� DQG� XQGLVWRUWHG� FRPSHWLWLRQ� ZLWKLQ� WKH� LQWHUQDO

PDUNHW� RI� WKH� (&�� 6LQFH� WKHVH� SULQFLSOHV� KDYH� WKH� VWDWXV� RI

IXQGDPHQWDO� ULJKWV�XQGHU� WKH�(&�7UHDW\�� WKH\� DUH� FDSDEOH� RI� KDYLQJ

GLUHFW�HIIHFW�LQ�QDWLRQDO�OHJDO�RUGHUV�LQ�VXFK�D�ZD\�DV�WR�FRQIHU�ULJKWV

RQ� LQGLYLGXDO� SDUWLHV�� 0RUHRYHU�� WKDQNV� WR� WKH� GRFWULQH� RI� WKH

VXSUHPDF\�RI�(&� ODZ�� WKH\� WDNH� SULRULW\� RYHU� QDWLRQDO� SURYLVLRQV� LQ

WKH�HYHQW�RI�D�FRQIOLFW�

)ROORZLQJ�LWV�ODQGPDUN�GHFLVLRQ�LQ�WKH�&DVVLV�GH�'LMRQ
�
�FDVH�LQ������

WKH�(&-�KDV�PDVVLYHO\�H[SDQGHG�LWV� MXULVGLFWLRQ�LQ� WKLV�DUHD�ZLWK� WKH

UHVXOW� WKDW� UXOHV� LQ� D� UDQJH� RI� DUHDV� FRQFHUQLQJ� SURGXFW� UHJXODWLRQ�

HQYLURQPHQWDO�SURWHFWLRQ�DQG� ODERXU� VWDQGDUGV�KDYH�EHHQ�FDOOHG� LQWR

TXHVWLRQ��7KH�WHFKQLTXH�XVHG�E\�WKH�&RXUW�KDV�EHHQ�WR�EULQJ�DQ�HYHU

ZLGHU� ERG\� RI� UXOHV� DQG� UHJXODWLRQV� XQGHU� WKH� VFRSH� RI� LWV� UHYLHZ�

ZKLOH�DW�WKH�VDPH�WLPH�H[SDQGLQJ�� WKURXJK�LWV�FDVH�ODZ�� WKH�UDQJH�RI

SRWHQWLDO� H[FXVHV� RU� MXVWLILFDWLRQV� ZKLFK� PHPEHU� VWDWHV� FDQ� SXW

IRUZDUG�LQ�GHIHQFH�RI�WKH�UXOHV�ZKLFK�DUH�XQGHU�DWWDFN��%URDG��HIIHFWV�

EDVHG�WHVWV�KDYH�EHHQ�XVHG�WR�GHWHUPLQH�ZKHQ�UHJXODWRU\�ODZV�FDQ�EH

GHHPHG�WR�LQWHUIHUH�ZLWK�WKH�FLUFXODWLRQ�RI�HFRQRPLF�UHVRXUFHV�ZLWKLQ

WKH�LQWHUQDO�PDUNHW��DQG�D�ZLGH�PHDQLQJ�KDV�EHHQ�DFFRUGHG�WR�FHUWDLQ

NH\�FRQFHSWV��VXFK�DV�WKH�QRWLRQ�RI�µXQGHUWDNLQJ¶��ZLWKLQ�WKH�7UHDW\¶V

FRPSHWLWLRQ�SROLF\�SURYLVLRQV��6RPH� OLPLWDWLRQV�RQ� WKH� UHDFK�RI� WKLV

WHFKQLTXH�KDYH�EHHQ� VHW��PRVW� LPSRUWDQWO\�DV� D� UHVXOW� RI� WKH�&RXUW¶V

GHFLVLRQ� LQ� WKH�.HFN� DQG�0LWKRXDUG� FDVHV
�
� LQ� ������ EXW� WKH� JHQHUDO

GLUHFWLRQ�RI�WKH�FDVH�ODZ�VLQFH�WKH�ODWH�����V�LV�QRW�LQ�GRXEW��'HDNLQ�

������
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$V�D�UHVXOW�RI�LWV�LQWHUYHQWLRQ��WKH�&RXUW�KDV�SODFHG�LWVHOI�LQ�D�SLYRWDO

SRVLWLRQ� WR� LQIOXHQFH� WKH� SDFH� DQG� GLUHFWLRQ� RI� OHJDO� LQWHJUDWLRQ� RQ

PDWWHUV� RI� HFRQRPLF� DQG� VRFLDO� UHJXODWLRQ��7KH�&RXUW¶V� LQWHUYHQWLRQ

KDV�WHQGHG��LQ�SUDFWLFH��WR�IDYRXU�GHUHJXODWLRQ��:KHUH�WKH�&RXUW�UXOHV

WKDW�D�SDUWLFXODU�ERG\�RI�UHJXODWLRQ�±�VXFK�DV�WKH�ODZ�JRYHUQLQJ�UHWDLO

RSHQLQJ� KRXUV� ±� LV� FRQWUDU\� WR� WKH� SULQFLSOH� RI� IUHH� PRYHPHQW�� IRU

H[DPSOH�� WKH�HIIHFW� LV� WR� LQGXFH�D� IRUP�RI� µOHYHOOLQJ�GRZQ¶�EHWZHHQ

WKH�PHPEHU�VWDWHV��+RZHYHU��WKLV�LV�QRW�DW�DOO�WKH�VDPH�WKLQJ�DV�VD\LQJ

WKDW� WKH� &RXUW� KDV� VHW� RXW� WR� HQFRXUDJH� LQWHU�MXULVGLFWLRQDO

FRPSHWLWLRQ��2Q� WKH� FRQWUDU\�� E\� LQYRNLQJ� UXOHV� DLPHG� DW� SURWHFWLQJ

WKH� LQWHJULW\� RI� WKH� LQWHUQDO� PDUNHW�� WKH� &RXUW� KDV� RIWHQ� OLPLWHG� WKH

DXWRQRP\� RI� PHPEHU� VWDWHV� DQG� WKHUHE\� UHVWULFWHG� WKH� VFRSH� IRU

GLIIHUHQWLDWLRQ�DQG�H[SHULPHQWDWLRQ�DW�VWDWH�OHYHO�

0HPEHU�VWDWHV�FDQ�QHYHUWKHOHVV�GUDIW�ODZV�ZKLFK�DFKLHYH�WKH�SXUSRVH

RULJLQDOO\�LQWHQGHG�IRU�WKH�UHJXODWLRQ�LQ�TXHVWLRQ��EXW�GR�VR�LQ�D�ZD\

ZKLFK�LV�FRPSDWLEOH�ZLWK�WKH�7UHDW\��7KLV�LV�SRVVLEOH�LQ�SUDFWLFH�VLQFH

WKH�&RXUW�YHU\�UDUHO\�VWULNHV�GRZQ�ODZV�RQ�WKH�JURXQGV�WKDW� WKH\�DUH

SHU� VH� LOOHJDO� ±� LW� WHQGV� LQVWHDG� WR� RSHUDWH� D� YHUVLRQ� RI� WKH� µUXOH� RI

UHDVRQ¶�� 7KLV� KDV� WKH� HIIHFW� WKDW� WKH� PHDVXUH� LQ� TXHVWLRQ� PD\� EH

XSKHOG�LI��ILUVW�RI�DOO��LW�VHHNV�WR�DFKLHYH�DQ�DLP�ZKLFK�LV�UHJDUGHG�DV

OHJLWLPDWH� LQ� WKLV� FRQWH[W��7KH�&DVVLV� GH�'LMRQ� FDVH� HVWDEOLVKHG� WKDW

WKH� &RXUW� FRXOG� GHYHORS� FDWHJRULHV� RI� OHJLWLPDWH� MXVWLILFDWLRQV� IRU

UHJXODWRU\�SROLF\�WKURXJK�LWV�RZQ�FDVH�ODZ��WKH�VR�FDOOHG�µPDQGDWRU\

UHTXLUHPHQWV¶�GRFWULQH��LQ�DGGLWLRQ�WR�WKRVH�SURYLGHG�E\�WKH�7UHDW\�LQ

$UWLFOH� ��� �H[� $UW�� ����� 7KH� VHFRQG� EURDG� UHTXLUHPHQW� LV� WKDW� WKH

SDUWLFXODU� PHDVXUH� FDQ� EH� VKRZQ� WR� EH� µSURSRUWLRQDWH¶� WR� WKH� DLP

EHLQJ�SXUVXHG��:KLOH�WKHUH�DUH�YDULRXV�YHUVLRQV�RI�WKH�SURSRUWLRQDOLW\

WHVW�� LW� HVVHQWLDOO\� UHTXLUHV� WKDW� WKH� PHDVXUH� VKRXOG� EH� HIIHFWLYH� LQ

DFKLHYLQJ� WKH� VXEVWDQWLYH� JRDO� ZKLFK� LV� EHLQJ� VRXJKW�� ZKLOH� DW� WKH

VDPH�LQWHUIHULQJ�DV�OLWWOH�DV�SRVVLEOH�ZLWK�WKH�RSHUDWLRQ�RI�WKH�LQWHUQDO

PDUNHW�

7R� WKDW� H[WHQW�� D� VLJQLILFDQW� VSDFH� IRU� PHPEHU� VWDWH� DXWRQRP\� LV

SUHVHUYHG�� 1HYHUWKHOHVV�� WKH� HIIHFW� RI� D� &RXUW� UXOLQJ� LV� RIWHQ� WR

XQGHUPLQH�QDWLRQDO�OHYHO�OHJLVODWLRQ�LQ�D�SDUWLFXODU�DUHD�RI�VRFLDO�DQG
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HFRQRPLF� UHJXODWLRQ�� ,W� PD\� EH� LPSRVVLEOH� WR� SUHGLFW� ZLWK� DQ\

FHUWDLQW\� KRZ� WKH� EDODQFLQJ� RI� IDFWRUV� ZKLFK� LV� LQKHUHQW� LQ� WKH

SURSRUWLRQDOLW\� WHVW�ZLOO�ZRUN�RXW��/HJLVODWLRQ�PD\�EH�IRUPDOO\�YDOLG

EXW�LQ�SUDFWLFH�D�GHDG�OHWWHU�GXULQJ�WKH�SHULRG�EHWZHHQ�WKH�ILUVW�IRUPDO

FKDOOHQJH� WR� WKH� &RXUW� DQG� WKH� ILQDO� UHVROXWLRQ� RI� WKH� LVVXH�� DV

RFFXUUHG� LQ� WKH� FDVH� RI� 8.� 6XQGD\� WUDGLQJ� OHJLVODWLRQ� LQ� WKH� HDUO\

����V��%DUQDUG��������

7KHUH�LV�DQRWKHU�VHQVH�LQ�ZKLFK�µQHJDWLYH�KDUPRQLVDWLRQ¶�PD\�UHVWULFW

LQWHU�MXULVGLFWLRQDO� FRPSHWLWLRQ� UDWKHU� WKDQ� HQKDQFLQJ� LW�� 7KH� &RXUW

FDQQRW� LQWHUYHQH� WR�VWULNH�GRZQ�VWDWH�OHYHO� UXOHV�XQGHU� WKH�&DVVLV�GH

'LMRQ�GRFWULQH�LI�WKHUH�LV�DQ�(&�'LUHFWLYH�RU�5HJXODWLRQ�RQ�WKH�PDWWHU

LQ� TXHVWLRQ� �DVVXPLQJ� WKDW� WKH� ODWWHU� LV�� LWVHOI�� FRPSDWLEOH� ZLWK� WKH

ZLGHU� WHUPV� RI� WKH� 7UHDW\��� :KHUH� VXFK� UHJXODWLRQ� LV� DEVHQW�� WKH

&RXUW¶V� LQWHUYHQWLRQ� LV� RIWHQ� UHDG� DV� DQ� LQYLWDWLRQ� IRU� WKH� (&

OHJLVODWXUH�WR�DFW��DQG�VR�SXW� WKH�PDWWHU�EH\RQG�GRXEW��7KLV�GRHV�QRW

DOZD\V� KDSSHQ�� VLQFH� REWDLQLQJ� WKH� DJUHHPHQW� RI� WKH�PHPEHU� VWDWHV

PD\�EH�SUREOHPDWLF��HYHQ�ZKHQ�TXDOLILHG�PDMRULW\�YRWLQJ�LV�DOORZHG�

+RZHYHU��WKH�SRLQW�LV�WKDW�WKH�&DVVLV�GH�'LMRQ�GRFWULQH�LV�FRPSOHWHO\

FRPSDWLEOH� ZLWK� WKH� OHJLVODWXUH¶V� LQWHUYHQWLRQ� WR� WDNH� WKH� LVVXH� LQ

TXHVWLRQ� µRXW� RI� FRPSHWLWLRQ¶�� 7KH� &RXUW¶V� DSSURDFK� LV� XOWLPDWHO\

IRXQGHG� RQ� WKH� ORJLF� RI� OHJDO� LQWHJUDWLRQ�� QRW� WKDW� RI� UHJXODWRU\

FRPSHWLWLRQ�

����� 7KH� XQFHUWDLQ� LPSOLFDWLRQV� RI� &HQWURV� IRU� WKH� VLqJH� UpHO

GRFWULQH

7KH� &HQWURV� FDVH� LOOXVWUDWHV� WKH� WHQXRXV� SODFH� ZKLFK� WKH� LGHD� RI

UHJXODWRU\� FRPSHWLWLRQ� FXUUHQWO\� RFFXSLHV� LQ� WKH� (8� OHJDO� RUGHU��$W

ILUVW� VLJKW��&HQWURV� DSSHDUV� WR� LPSURYH� WKH� FKDQFHV� RI� D�PDUNHW� IRU

LQFRUSRUDWLRQV�GHYHORSLQJ��E\�FDVWLQJ�GRXEW�RQ�WKH�VLqJH�UpHO�GRFWULQH�

$W�SUHVHQW��(8�PHPEHU�VWDWHV�DUH�GLYLGHG�LQ�WKH�DSSURDFK�WKH\�WDNH�WR

GHWHUPLQLQJ� WKH� DSSOLFDEOH� ODZ� RI� FRUSRUDWH� FRQVWLWXWLRQV�� 7KH� 8.�

DORQJ�ZLWK�,UHODQG��WKH�1HWKHUODQGV�DQG�'HQPDUN��RSHUDWHV�D�µVWDWH�RI

LQFRUSRUDWLRQ¶� UXOH�� DFFRUGLQJ� WR�ZKLFK� WKH� DSSOLFDEOH� ODZ� LV� WKDW� RI

WKH� VWDWH� LQ� ZKLFK� WKH� FRPSDQ\� LV� LQFRUSRUDWHG� RU� UHJLVWHUHG�� 7KH
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HIIHFW� RI� WKH� LQFRUSRUDWLRQ� DSSURDFK� LV� WKDW� WKH� DSSOLFDEOH� ODZ� LV� D

PDWWHU�RI�FKRLFH�IRU�PDQDJHUV�RI�WKH�FRPSDQ\�RU��LQ�WKH�ILQDO�DQDO\VLV�

IRU�LWV�VKDUHKROGHUV��D�FRPSDQ\�FDQ�FDUU\�RQ�EXVLQHVV�LQ�RQH�PHPEHU

VWDWH�ZKLOH�EHLQJ� LQFRUSRUDWHG� LQ� DQRWKHU��7KH� FRPSDQ\� ODZV�RI� WKH

VWDWH�RI�LQFRUSRUDWLRQ�ZLOO�SUHYDLO�

7KLV�LV�LQ�FRQWUDVW�WR�WKH�SRVLWLRQ�LQ�PHPEHU�VWDWHV�ZKLFK�RSHUDWH�WKH

VR�FDOOHG�µUHDO�VHDW¶�RU�VLqJH�UpHO�GRFWULQH��7KH�HIIHFWV�RI�WKH�VLqJH�UpHO

GRFWULQH� DUH� FRPSOH[� DQG� GLIIHU� IURP� RQH� VWDWH� WR� DQRWKHU�� DQG

DFFRUGLQJ� WR� WKH� FRQWH[W� ZKLFK� LV� EHLQJ� FRQVLGHUHG�� (VVHQWLDOO\�

KRZHYHU��LW�PHDQV�WKDW�FRXUWV�ZLOO�UHJDUG�WKH�DSSOLFDEOH�ODZ�DV�WKDW�RI

WKH� PHPEHU� VWDWH� LQ� ZKLFK� WKH� FRPSDQ\� KDV� LWV� PDLQ� FHQWUH� RI

RSHUDWLRQV� ±� LWV� KHDG� RIILFH� RU� SULQFLSDO� SODFH� RI� EXVLQHVV�� ,I� WKH

FRPSDQ\� LQ� TXHVWLRQ� KDV� LQFRUSRUDWHG� HOVHZKHUH�� D� QXPEHU� RI

FRQVHTXHQFHV�PD\�WKHQ�IROORZ��,Q�VRPH�LQVWDQFHV��WKH�HIIHFW�ZLOO�EH�WR

GHQ\� FHUWDLQ� DGYDQWDJHV� RI� FRUSRUDWH� IRUP� WR� WKH� VKDUHKROGHUV�� LQ

RWKHUV��WKH�ODZ�RI�WKH�VWDWH�LQ�ZKLFK�WKH�FRPSDQ\�KDV�LWV�KHDG�RIILFH

ZLOO�EH�DSSOLHG�RYHU�WKDW�RI�WKH�VWDWH�RI�LQFRUSRUDWLRQ��,Q�HLWKHU�HYHQW�

WKH� HIIHFW� RI� WKH� VLqJH� UpHO� GRFWULQH� LV� WR� OLPLW� IUHHGRP� RI

LQFRUSRUDWLRQ��LQ�WKDW�VHQVH��LW�REVWUXFWV�WKH�HPHUJHQFH�RI�D�µ'HODZDUH

HIIHFW¶�� VLQFH� RQH� DVSHFW� RI� WKDW� LV� WKH� SULQFLSOH� WKDW� HQWLWLHV� FDQ� EH

LQFRUSRUDWHG�LQ�D�VWDWH�ZKHUH�WKH\�KDYH�QR�SK\VLFDO�RU�RWKHU�EXVLQHVV

SUHVHQFH�

7KH� OHJDOLW\�RI� WKH�VLqJH�UpHO� GRFWULQH�XQGHU�(8� ODZ�KDV�RIWHQ�EHHQ

FDOOHG� LQWR�TXHVWLRQ�
�
� EXW� WKH� LVVXH� KDV� JDLQHG� QHZ�SURPLQHQFH� DV� D

UHVXOW� RI� WKH�&RXUW¶V� GHFLVLRQ� LQ�&HQWURV� ZKLFK�ZDV� GHOLYHUHG� RQ� �

0DUFK������
�
�,Q�WKLV�FDVH��WZR�'DQLVK�FLWL]HQV�LQFRUSRUDWHG�D�SULYDWH

FRPSDQ\� RI� ZKLFK� WKH\�ZHUH� WKH� VROH� VKDUHKROGHUV�� QDPHG�&HQWURV

/WG��� LQ� WKH�8.��2QH�RI� WKH� WZR�VKDUHKROGHUV� WKHQ�DSSOLHG� WR�KDYH�D

µEUDQFK¶� RI� WKH� FRPSDQ\� UHJLVWHUHG� LQ�'HQPDUN� IRU� WKH� SXUSRVHV� RI

FDUU\LQJ�RQ�EXVLQHVV�WKHUH��$�µEUDQFK¶��IRU�WKLV�SXUSRVH��UHIHUV�QRW�WR�D

VXEVLGLDU\�FRPSDQ\��EXW�VLPSO\�WR�D�EXVLQHVV�RU� WUDGLQJ�SUHVHQFH�� LQ

RQH�FRXQWU\��RI�D�FRPSDQ\�ZKLFK�LV�UHJLVWHUHG�LQ�DQRWKHU�FRXQWU\��7KH

'DQLVK�OHJLVODWLRQ�RQ�EUDQFKHV�LV�LQ�OLQH�ZLWK�WKH�(OHYHQWK�&RPSDQ\

/DZ� 'LUHFWLYH�� ZKLFK� UHTXLUHV� PHPEHU� VWDWHV� WR� KDYH� OHJLVODWLRQ
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SURYLGLQJ�IRU� WKH� UHJLVWUDWLRQ�RI�EUDQFKHV�RQ� WKH�JURXQGV� WKDW� WKLV� LV

QHFHVVDU\�WR�SURWHFW�WKLUG�SDUWLHV�ZKR�GHDO�ZLWK�WKH�FRPSDQ\�WKURXJK

LWV�EUDQFK�

$W�WKH�WLPH�RI�WKH�UHJLVWUDWLRQ�UHTXHVW��&HQWURV�/WG��KDG�QHYHU�WUDGHG

LQ�WKH�8.��7KH�'DQLVK�5HJLVWUDU�RI�FRPSDQLHV�UHIXVHG�WR�UHJLVWHU�WKH

EUDQFK�DV�UHTXHVWHG��RQ�WKH�JURXQGV�WKDW�ZKDW�WKH�FRPSDQ\�ZDV�WU\LQJ

WR� GR�ZDV� QRW� WR� UHJLVWHU� D� EUDQFK� EXW�� UDWKHU�� LWV� SULQFLSDO� EXVLQHVV

HVWDEOLVKPHQW�� 7KH� 5HJLVWUDU� WRRN� WKH� YLHZ� WKDW� E\� LQFRUSRUDWLQJ� LQ

WKH� 8.�� ZKLFK� KDV� QR� PLQLPXP� FDSLWDO� UHTXLUHPHQW� IRU� SULYDWH

FRPSDQLHV�� DQG� VXEVHTXHQWO\� VHHNLQJ� WR� FDUU\� RQ� EXVLQHVV� LQ

'HQPDUN� WKURXJK� D� EUDQFK�� WKH� FRPSDQ\¶V� RZQHUV� ZHUH� VHHNLQJ� WR

HYDGH� WKH�'DQLVK�PLQLPXP�FDSLWDO� UHTXLUHPHQWV�ZKLFK�DUH�GHVLJQHG

WR�SURWHFW�WKLUG�SDUW\�FUHGLWRUV�DQG�PLQLPLVH�WKH�ULVN�RI�IUDXG�

7KH�&RXUW� UXOHG� WKDW� WKH� UHIXVDO� WR�DFFHGH� WR� WKH� UHJLVWUDWLRQ� UHTXHVW

ZDV�FRQWUDU\�WR�WKH�ULJKW�RI�IUHHGRP�RI�HVWDEOLVKPHQW�XQGHU�$UWLFOH���

�H[��$UW������RI�WKH�7UHDW\��UHDG�ZLWK�$UWLFOHV�����H[������DQG�����H[�

�����,W�KHOG��ILUVWO\��WKDW�WKHUH�ZDV�D�SRWHQWLDO�LQIULQJHPHQW�RI�IUHHGRP

RI� HVWDEOLVKPHQW� LQ� DQ\� FDVH� ZKHUH� µLW� LV� WKH� SUDFWLFH� RI� D�0HPEHU

6WDWH�� LQ� FHUWDLQ� FLUFXPVWDQFHV�� WR� UHIXVH� WR� UHJLVWHU� D� EUDQFK� RI� D

FRPSDQ\�KDYLQJ�LWV�UHJLVWHUHG�RIILFH�LQ�DQRWKHU�0HPEHU�6WDWH¶��7KLV

ZDV�EHFDXVH�

µ7KH�SURYLVLRQV�RI� WKH�7UHDW\�RQ� IUHHGRP�RI� HVWDEOLVKPHQW� DUH

LQWHQGHG�VSHFLILFDOO\�WR�HQDEOH�FRPSDQLHV�IRUPHG�LQ�DFFRUGDQFH

ZLWK� WKH� ODZ� RI� D� 0HPEHU� 6WDWH� DQG� KDYLQJ� WKHLU� UHJLVWHUHG

RIILFH�� FHQWUDO� DGPLQLVWUDWLRQ� RU� SULQFLSDO� SODFH� RI� EXVLQHVV

ZLWKLQ�WKH�&RPPXQLW\�WR�SXUVXH�DFWLYLWLHV�LQ�WKH�0HPEHU�6WDWHV

WKURXJK�DQ�DJHQF\��EUDQFK�RI�VXEVLGLDU\�

7KDW�EHLQJ� VR�� WKH� IDFW� WKDW� D� QDWLRQDO� RI� D�0HPEHU�6WDWH�ZKR

ZLVKHV� WR� VHW�XS�D� FRPSDQ\�FKRRVHV� WR� IRUP� LW� LQ� WKH�0HPEHU

6WDWH� ZKRVH� UXOHV� RI� FRPSDQ\� ODZ� VHHP� WR� KLP� WKH� OHDVW

UHVWULFWLYH�DQG�WR�VHW�XS�EUDQFKHV�LQ�RWKHU�0HPEHU�6WDWHV�FDQQRW�

E\� LWVHOI��FRQVWLWXWH�DQ�DEXVH�RI� WKH� ULJKW�RI�HVWDEOLVKPHQW��7KH
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ULJKW� WR� IRUP� D� FRPSDQ\� LQ� DFFRUGDQFH� ZLWK� WKH� ODZ� RI� D

0HPEHU�6WDWH�DQG�WR�VHW�XS�EUDQFKHV�LQ�RWKHU�0HPEHU�6WDWHV�LV

LQKHUHQW� LQ� WKH� H[HUFLVH�� LQ� D� VLQJOH�PDUNHW�� RI� WKH� IUHHGRP� RI

HVWDEOLVKPHQW�JXDUDQWHHG�E\�WKH�7UHDW\¶�
�

7KH�&RXUW� WKHQ�ZHQW�RQ� WR�FRQVLGHU�ZKHWKHU� WKH�'DQLVK�JRYHUQPHQW

FRXOG� VKRZ� WKDW� WKH� UHIXVDO� WR� UHJLVWHU� ZDV� MXVWLILDEOH� LQ� WKH

FLUFXPVWDQFHV�� 7KLV� LQYROYHG� D� FRQVLGHUDWLRQ� RI� ZKHWKHU� WKHUH� ZDV

VRPH�FRXQWHUYDLOLQJ�SROLF\�REMHFWLYH�EHKLQG� WKH�'DQLVK�SUDFWLFH�DQG

ZKHWKHU�� LQ� WKH� SDUWLFXODU� FLUFXPVWDQFHV� RI� WKLV� FDVH�� WKH

SURSRUWLRQDOLW\� WHVW� FRXOG� EH� VDLG� WR� EH� VDWLVILHG�� 7KH� 'DQLVK

JRYHUQPHQW� DUJXHG� WKDW� WKH� UHJLVWUDU¶V� DFWLRQ� ZDV� LQWHQGHG� WR

PDLQWDLQ� 'DQLVK� ODZ¶V� PLQLPXP� FDSLWDO� UHTXLUHPHQW� IRU� WKH

IRUPDWLRQ�RI�SULYDWH�FRPSDQLHV��7KH�SXUSRVH�RI�WKLV�ODZ�ZDV�

µILUVW��WR�UHLQIRUFH�WKH�ILQDQFLDO�VRXQGQHVV�RI�WKRVH�FRPSDQLHV�LQ

RUGHU� WR� SURWHFW� SXEOLF� FUHGLWRUV� DJDLQVW� WKH� ULVN� RI� VHHLQJ� WKH

SXEOLF�GHEWV�RZLQJ� WR� WKHP�EHFRPH� LUUHFRYHUDEOH� VLQFH��XQOLNH

SULYDWH� FUHGLWRUV�� WKH\� FDQQRW� VHFXUH� WKHVH� GHEWV� E\� PHDQV� RI

JXDUDQWHHV� DQG�� VHFRQG�� DQG� PRUH� JHQHUDOO\�� WR� SURWHFW� DOO

FUHGLWRUV�� SXEOLF� DQG� SULYDWH�� E\� DQWLFLSDWLQJ� WKH� ULVN� RI

IUDXGXOHQW� EDQNUXSWF\� GXH� WR� WKH� LQVROYHQF\� RI� FRPSDQLHV

ZKRVH�LQLWLDO�FDSLWDOLVDWLRQ�ZDV�LQDGHTXDWH¶�
�

,Q�PDQ\�ZD\V�WKLV�ZDV�WKH�FUX[�RI�WKH�FDVH��DQG�WKH�PRVW�DPELJXRXV

DQG�SUREOHPDWLF�DVSHFW�RI�WKH�&RXUW¶V�MXGJPHQW��7KH�&RXUW�UXOHG�WKDW

WKH� MXVWLILFDWLRQ�RIIHUHG�ZDV� LQDGHTXDWH� VLQFH�� LQ� WKH� ILUVW�SODFH�� µWKH

SUDFWLFH�LQ�TXHVWLRQ�LV�QRW�VXFK�DV�WR�DWWDLQ�WKH�REMHFWLYH�RI�SURWHFWLQJ

FUHGLWRUV�ZKLFK�LW�SXUSRUWV�WR�SXUVXH�VLQFH��LI�WKH�FRPSDQ\�FRQFHUQHG

KDG� FRQGXFWHG� EXVLQHVV� LQ� WKH� 8QLWHG� .LQJGRP�� LWV� EUDQFK� ZRXOG

KDYH�EHHQ�UHJLVWHUHG�LQ�'HQPDUN��HYHQ�WKRXJK�'DQLVK�FUHGLWRUV�PLJKW

KDYH� EHHQ� HTXDOO\� H[SRVHG� WR� ULVN¶�
�
� ,Q� RWKHU� ZRUGV�� WKH� UHJLVWUDU¶V

GHFLVLRQ�IDLOHG�WKH�SURSRUWLRQDOLW\�WHVW�VLQFH�LW�ZDV�LQFRQVLVWHQW�±�WKH

YLWDO�IDFWRU�LQ�KLV�UHIXVDO�ZDV��LW�VHHPV��WKH�IDLOXUH�RI�WKH�FRPSDQ\�WR

WUDGH�LQ�WKH�8.��EXW�WKLV�ZDV�LPPDWHULDO�WR�WKH�SURWHFWLRQ�RI�FUHGLWRUV

VLQFH� WKH\� ZRXOG� KDYH� EHHQ� QR� EHWWHU� RII� LI� WKH� FRPSDQ\� KDG
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SUHYLRXVO\�WUDGHG�WKHUH�DQG��DV�D�UHVXOW��KDG�EHHQ�DEOH�WR�JHW�LWV�EUDQFK

UHJLVWHUHG�LQ�'HQPDUN�

$�PDMRU�GLIILFXOW\�LQ�GHWHUPLQLQJ�WKH�LPSOLFDWLRQV�RI�&HQWURV�IRU�WKH

VLqJH�UpHO�GRFWULQH�OLHV�LQ�WKH�FRPSOH[LW\�RI�'DQLVK�ODZ�RQ�WKH�VWDWXV

RI� WKDW� GRFWULQH�� ,Q� PRVW� UHVSHFWV�� 'DQLVK� ODZ� IROORZV� WKH

LQFRUSRUDWLRQ�UXOH��DQG�QRW�WKDW�RI�WKH�VLqJH�UpHO��+HQFH�WKHUH�ZDV�QR

SRVVLELOLW\��XQGHU�'DQLVK�ODZ��RI�WKH�UHJLVWUDWLRQ�RI�&HQWURV�LQ�WKH�8.

LWVHOI� EHLQJ� LQYDOLG�� ,Q� HVVHQFH�� WKHQ�� WKH� &RXUW� GHFLGHG� WKDW� LW� ZDV

LQFRQVLVWHQW��XQGHU� WKH�SURSRUWLRQDOLW\� WHVW�� IRU� WKH�UHJLVWUDU� WR� UHIXVH

WR�UHJLVWHU�WKH�EUDQFK�RI�D�FRPSDQ\�ZKLFK��LQ�DOO�RWKHU�UHVSHFWV��ZDV

WUHDWHG�DV�D�YDOLGO\�IRUPHG�HQWLW\��,W�LV�WKHUHIRUH�TXLWH�SRVVLEOH�WR�JLYH

&HQWURV�D�QDUURZ�UHDGLQJ�ZKLFK�GRHV�QRW�WRXFK�RQ�WKH�YDOLGLW\�RI�WKH

VLqJH�UpHO�GRFWULQH�

+RZHYHU�� WKH� &RXUW¶V� GLFWD� RQ� WKH� VFRSH� RI� WKH� IUHHGRP� RI

HVWDEOLVKPHQW�SULQFLSOH��TXRWHG�DERYH��GR�KDYH�FOHDU�LPSOLFDWLRQV�IRU

WKH� VLqJH� UpHO� GRFWULQH�� 7KHVH� GLFWD� FDQ� EH� UHDG� DV� VD\LQJ� WKDW� WKH

YDOLGLW\�RI�DQ�LQFRUSRUDWLRQ�LQ�RQH�PHPEHU�VWDWH�FDQQRW�EH�FDOOHG�LQWR

TXHVWLRQ�LQ�DQRWKHU�RQ�WKH�JURXQGV��DORQH��WKDW�WKH�SULQFLSDO�EXVLQHVV

SUHVHQFH� RU� FHQWUDO� DGPLQLVWUDWLRQ� RI� WKH� FRPSDQ\� FRQFHUQHG� LV� QRW

ORFDWHG�LQ�WKH�VWDWH�LQ�ZKLFK�LW� LV�LQFRUSRUDWHG��$GPLWWHGO\��VLQFH�WKH

VLqJH�UpHO�GRFWULQH�ZDV�QRW�FOHDUO\�EHIRUH�WKH�&RXUW��WKLV�LQWHUSUHWDWLRQ

FDQQRW� EH� UHOLHG� RQ� ZLWK� DQ\� FHUWDLQW\�� +DG� WKH� LVVXH� EHHQ� FOHDUO\

UDLVHG��RWKHU�JRYHUQPHQWV�ZRXOG�KDYH�PDGH�VXEPLVVLRQV�WR�WKH�&RXUW�

DQG�LW�LV�SRVVLEOH�WKDW�WKH�&RXUW�ZRXOG�KDYH�KHOG�WKDW�WKH�GRFWULQH�ZDV

QRW� LQFRPSDWLEOH� ZLWK� IUHHGRP� RI� HVWDEOLVKPHQW�� +RZHYHU�� DIWHU

&HQWURV� LW� LV� PRUH�� UDWKHU� WKDQ� OHVV�� DUJXDEOH� WKDW� WKH� VLqJH� UpHO

GRFWULQH� GRHV� SRVH� D� EDUULHU� WR� IUHHGRP� RI� HVWDEOLVKPHQW�� LQ� ZKLFK

FDVH�HYHU\WKLQJ�ZLOO�WXUQ�RQ�WKH�TXHVWLRQ�RI�MXVWLILFDWLRQ��7KLV�ZRXOG

EH�FRQVLVWHQW�ZLWK�WKH�&RXUW¶V�SUDFWLFH�RYHU�WKH�\HDUV�VLQFH�&DVVLV�GH

'LMRQ��ZKLFK��DV�ZH�KDYH�VHHQ��KDV�EHHQ�WR�H[SDQG�LWV�MXULVGLFWLRQ�WR

UHYLHZ� VWDWH�OHYHO� UXOHV� DJDLQVW� WKH� FULWHULD� RI� PDUNHW� DFFHVV� DQG

WUDQVSDUHQF\��ZKLOH� DOORZLQJ� VWDWHV� FRQVLGHUDEOH� OHHZD\� WKURXJK� WKH

SURSRUWLRQDOLW\�WHVW�
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+RZHYHU��LQ�&HQWURV��WKH�DSSOLFDWLRQ�RI�WKH�SURSRUWLRQDOLW\�WHVW�VKRZV

KRZ� SUREOHPDWLF� WKH� SURFHVV� RI� UHYLHZ� E\� WKH� FRXUWV� FDQ� EH�� ,Q

DGGLWLRQ� WR� WKH� DUJXPHQW� ZKLFK� ZH� KDYH� DOUHDG\� FRQVLGHUHG�� DQG

ZKLFK�ZDV�VSHFLILF� WR� WKH� µLQFRQVLVWHQF\¶�ZKLFK� WKH�&RXUW�SHUFHLYHG

WR� H[LVW� LQ� 'DQLVK� SUDFWLFH�� LW� FRQVLGHUHG� WZR� RWKHUV� ZKLFK� DUH� RI

ZLGHU� VLJQLILFDQFH� IRU� WKH� VXUYLYDO� RI� FUHGLWRU� SURWHFWLRQ� GHYLFHV�� ,W

KHOG��ILUVWO\��WKDW�µFRQWUDU\�WR�WKH�DUJXPHQWV�RI�WKH�'DQLVK�DXWKRULWLHV�

LW� LV� SRVVLEOH� WR� DGRSW�PHDVXUHV�ZKLFK� DUH� OHVV� UHVWULFWLYH�� RU�ZKLFK

LQWHUIHUH�OHVV�ZLWK�IXQGDPHQWDO�IUHHGRPV��E\��IRU�H[DPSOH��PDNLQJ�LW

SRVVLEOH� LQ� ODZ� IRU� SXEOLF� FUHGLWRUV� WR� REWDLQ� WKH� QHFHVVDU\

JXDUDQWHHV¶�
��
�6HFRQGO\��LW�DUJXHG�WKDW�WKH�'DQLVK�DXWKRULWLHV�ZHUH�QRW

SUHFOXGHG� IURP� FRPLQJ� WR� DQ� DJUHHPHQW� ZLWK� WKHLU� %ULWLVK

FRXQWHUSDUWV� IRU� GHDOLQJ�ZLWK� DQ\� FDVHV�ZKHUH� JHQXLQH� IUDXG� RQ� WKH

SDUW�RI�FRPSDQ\�IRXQGHUV�FRXOG�EH�HVWDEOLVKHG��EXW�WKLV�KDG�QRW�EHHQ

VKRZQ�WR�EH�WKH�FDVH�KHUH�

1HLWKHU�RI� WKHVH�DUJXPHQWV� LV�SDUWLFXODUO\�FRQYLQFLQJ�DV�JURXQGV� IRU

UHMHFWLQJ� WKH� XVH� RI� PLQLPXP� FDSLWDO� UHTXLUHPHQWV� WR� SURWHFW

FUHGLWRUV�� $� PLQLPXP� FDSLWDO� UHTXLUHPHQW� PD\� EH� WKRXJKW� RI� DV� D

PHDQV�RI�HQVXULQJ�WKDW�D�FHUWDLQ�OHYHO�RI�FDSLWDO�LV�PDLQWDLQHG�ZLWKLQ

WKH� FRPSDQ\�� VR� WKDW�� WR� WKDW� H[WHQW�� WKH� QRUPDO� UXOHV� RI� SULRULW\� LQ

LQVROYHQF\� DUH� REVHUYHG� DQG� WKH� ULJKWV� RI� FUHGLWRUV� DUH� SURWHFWHG�� ,W

PD\� WKHUHIRUH�RIIVHW� QHJDWLYH� H[WHUQDOLWLHV� DULVLQJ� IURP� WKH� DEXVH�RI

LQFRUSRUDWLRQ�E\�XQGHU�FDSLWDOLVHG�ILUPV�� ,W� LV�DUJXDEOH� WKDW�D� UXOH�RI

WKLV�NLQG�PD\�FDXVH�PRUH�KDUP�WKDQ�JRRG��IRU�H[DPSOH�E\�VHWWLQJ�XS

H[FHVVLYH�EDUULHUV�WR�HQWU\��(DVWHUEURRN�DQG�)LVFKHO����������������,W

PD\� DOVR� EH� WKH� FDVH� WKDW� D� PLQLPXP� FDSLWDO� UHTXLUHPHQW� LV� QRW� D

SDUWLFXODUO\� HIILFLHQW� PHDQV� RI� DFKLHYLQJ� FUHGLWRU� SURWHFWLRQ�� E\

FRPSDULVRQ� ZLWK� RWKHU� PHWKRGV� ZKLFK� ZRXOG� LQWHUIHUH� OHVV� ZLWK

IUHHGRP� RI� HVWDEOLVKPHQW� �$UPRXU�� ������� +RZHYHU�� WKLV� LV� QRW� D

PDWWHU� ZKLFK� FDQ� EH� UHVROYHG� ZLWKRXW� HYLGHQFH� RI� WKH� NLQG� ZKLFK

FDQQRW�HDVLO\�EH�FROOHFWHG�DQG�HYDOXDWHG�E\�D�FRXUW��,Q�IDFW��WKH�&RXUW

GLG� QRW� HYHQ� FRQVLGHU� WKH� DUJXPHQW� LQ� WKH� WHUPV� LQ� ZKLFK� PRVW

DFDGHPLF�ZULWHUV�KDYH� DGGUHVVHG� LW�� LWV� IRFXV�RQ� WKH� ULJKWV�RI�SXEOLF

FUHGLWRUV�DQG�RQ�IUDXG�VFDUFHO\�H[KDXVW�WKH�SRVVLEOH�DUJXPHQWV�ZKLFK

FRXOG�KDYH�EHHQ�PDGH�LQ�GHIHQFH�RI�WKH�PHDVXUH�
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7KLV� NLQG� RI� RSHQ�WH[WXUHG�� SROLF\�RULHQWDWHG� LVVXH� ZRXOG� VHHP�� RQ

WKH� IDFH� RI� LW�� WR� EH� WKH� NLQG� RI� TXHVWLRQ� ZKLFK� FDQ� PXFK� PRUH

HIIHFWLYHO\� EH� DGGUHVVHG� WKURXJK� WKH� OHJLVODWLYH� SURFHVV�� 7KH

HIILFLHQF\� RI� PLQLPXP� FDSLWDO� UHTXLUHPHQWV� FRXOG� EH� DVVHVVHG

WKURXJK�D�GHHSHU�FRQVLGHUDWLRQ�RI�WKH�UHOHYDQW�HYLGHQFH��7KH�HIIHFW�RI

WKH�UHDVRQLQJ�LQ�WKH�&HQWURV�FDVH��DV�LQ�VLPLODU�GHFLVLRQV�IORZLQJ�IURP

WKH�&RXUW¶V� DSSURDFK� WR� WKH� IUHHGRP�RI�PRYHPHQW�SURYLVLRQV�RI� WKH

7UHDW\��LV�WR�E\�SDVV�WKH�OHJLVODWXUH�DOWRJHWKHU�

�����7KH�SURVSHFWV�RI�D�PDUNHW�IRU�LQFRUSRUDWLRQV�LQ�WKH�(8

*LYHQ� WKH� XQFHUWDLQW\� ZKLFK� VXUURXQGV� WKH� DSSOLFDWLRQ� RI� WKH

SURSRUWLRQDOLW\� WHVW� LQ� WKH� FRQWH[W� RI� IUHHGRP� RI� HVWDEOLVKPHQW�� LW

ZRXOG�VHHP�WR�EH�SUHPDWXUH�WR�DUJXH�WKDW�WKH�&HQWURV�FDVH�QHFHVVDULO\

LPSOLHV� WKH� HQG� RI� WKH� VLqJH� UpHO� GRFWULQH�� 7KHUH� DUH� RWKHU� UHVSHFWV�

WRR�� LQ� ZKLFK� WKH� (8¶V� LQVWLWXWLRQDO� HQYLURQPHQW� LV� LOO�VXLWHG� WR� D

PDUNHW� IRU� LQFRUSRUDWLRQV�� (YHQ� V\VWHPV� ZKLFK� IROORZ� WKH� VWDWH� RI

LQFRUSRUDWLRQ� DSSURDFK�� VXFK� DV� WKH� 8.�� ZRXOG� QRW� EH� LQ� D� JRRG

SRVLWLRQ� WR� UHSOLFDWH�'HODZDUH¶V� VXFFHVV� LQ� HVWDEOLVKLQJ� LWVHOI� DV� WKH

OHDGLQJ� VWDWH� RI� LQFRUSRUDWLRQ��'HODZDUH� KDV� HVWDEOLVKHG� LWV� SRVLWLRQ

E\�DWWUDFWLQJ�UHLQFRUSRUDWLRQV�IURP�H[LVWLQJ�EXVLQHVVHV�VHW�XS�LQ�RWKHU

VWDWHV��,QLWLDO�LQFRUSRUDWLRQV�KDYH�IRUPHG�RQO\�D�VPDOO�SDUW�RI�LWV�VWRFN

RI�FRPSDQLHV��,Q�FRQWUDVW�WR�'HODZDUH��8.�FRPSDQ\�ODZ�LV�QRW�IXOO\

UHFHSWLYH� WR� UHLQFRUSRUDWLRQV�� 7KH� HIIHFW� RI� (QJOLVK� FRQIOLFW� RI� ODZ

UXOHV�LV� WKDW�D�FRPSDQ\�ZKLFK�KDV�EHHQ� LQFRUSRUDWHG� LQ�RQH�PHPEHU

VWDWH� FDQQRW� EH� UHLQFRUSRUDWHG� LQ� DQRWKHU� XQOHVV� ERWK� MXULVGLFWLRQV

SHUPLW�WKLV��ZKLFK�PD\�QRW�EH�WKH�FDVH�XQGHU�WKH� VLqJH�UHpO�GRFWULQH�

DV�ZH�KDYH�MXVW�VHHQ���&KHIILQV�������������

7KH� SUREOHP� FDQ� EH� DYRLGHG� E\� WUDQVIHUULQJ� WKH� EXVLQHVV� RI� WKH

FRPSDQ\�WR�D�FRPSDQ\�VHW�XS�LQ�WKH�8.�HVSHFLDOO\�IRU� WKDW�SXUSRVH�

+RZHYHU�� WKHUH� LV� QR� PHFKDQLVP� VSHFLILFDOO\� GHVLJQHG� WR� IDFLOLWDWH

FURVV�ERUGHU�PHUJHUV�RI�WKLV�NLQG��,W�VHHPV�WKDW�H[LVWLQJ�PHFKDQLVPV�

VXFK� DV� D� VFKHPH� RI� DUUDQJHPHQW� XQGHU� VHFWLRQV� �������� RI� WKH

&RPSDQLHV�$FW�������DUH�QRW�DSSURSULDWH�VLQFH�WKH\�LQYROYH�FRPSOH[
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DQG�H[SHQVLYH�SURFHGXUHV�ZKRVH�HIIHFWV��PRUHRYHU��PD\�EH�XQFOHDU�LQ

VR� IDU� DV� WKH\� LQYROYH� D� PHUJHU� EHWZHHQ� FRPSDQLHV� IURP� GLIIHUHQW

MXULVGLFWLRQV��&KHIILQV�������������

7KH�HQG�RI�WKH�VLqJH�UpHO�GRFWULQH�ZRXOG�WKXV�EH�RQO\�WKH�ILUVW�VWHS�LQ

WKH� HPHUJHQFH� RI� D� PDUNHW� IRU� LQFRUSRUDWLRQV�� $V� %ULDQ� &KHIILQV

DUJXHV�� WKH� ULJKW� HOHPHQWV� ZRXOG� KDYH� WR� EH� LQ� SODFH� RQ� ERWK� WKH

µGHPDQG¶� DQG� µVXSSO\¶� VLGHV�� ,Q� WKH� 86� FRQWH[W�� KH� DUJXHV� WKDW

µ'HODZDUH¶V� VXFFHVV� GHPRQVWUDWHV� WKDW� PDQDJHUV� RI� ODUJHU

FRUSRUDWLRQV� ILQG� LW�ZRUWKZKLOH� WR� SD\� WKH� OHJDO� H[SHQVHV� DQG� ILOLQJ

IHHV�DVVRFLDWHG�ZLWK�VZLWFKLQJ�MXULVGLFWLRQV¶��&KHIILQV��������������,Q

WKH�FRQWH[W�RI�WKH�(8��VLPLODUO\��WKH�ZLOOLQJQHVV�RI�VRPH�*HUPDQ�DQG

'DQLVK� ILUPV� WR� UHLQFRUSRUDWH� RXWVLGH� WKHLU� KRPH� VWDWHV� LQ� RUGHU� WR

DYRLG�PLQLPXP�FDSLWDO�UHTXLUHPHQWV�LV�HYLGHQFH�RI�SHQW�XS�GHPDQG�

2Q� WKH� VXSSO\� VLGH��PHPEHU� VWDWHV�ZRXOG�KDYH� WR�DOWHU� WKHLU� ODZV� WR

PDNH�UHLQFRUSRUDWLRQ�PRUH�IHDVLEOH��,QFHQWLYHV�WR�FXVWRPLVH�FRPSDQ\

ODZ�UHJLPHV�WR�WKH�QHHGV�RI�EXVLQHVV�RZQHUV�DQG�PDQDJHUV�PD\�H[LVW

LQ� WKH� IRUP� RI� WD[� UHYHQXHV� IURP� LQFRUSRUDWLRQ� DQG� UHJLVWUDWLRQ�

+RZHYHU�� 'HODZDUH¶V� SRVLWLRQ� LQ� WKLV� UHVSHFW� LV� KLJKO\� XQXVXDO�

$URXQG� ���� RI� WKH� WRWDO� WD[� UHYHQXH� RI� WKH� VWDWH� LV� GHULYHG� IURP� D

FRPELQDWLRQ�RI� LQFRUSRUDWLRQ�IHHV��IHHV� IRU�DPHQGPHQWV� WR�FRUSRUDWH

FKDUWHUV� DQG� E\�ODZV�� DQG� DQ� DQQXDO� IUDQFKLVH� WD[�� 7KH� VWDWH� ODFNV

RWKHU� PDMRU� VRXUFHV� RI� LQFRPH� LQ� SDUW� EHFDXVH� LW� KDV� YHU\� OLWWOH

LQGLJHQRXV�LQGXVWU\�DQG�D�VPDOO�SRSXODWLRQ��,W� LV� WKH�KLJK�SURSRUWLRQ

RI� LQFRUSRUDWLRQ� WD[HV� LQ� UHODWLRQ� WR� WKH� RYHUDOO� WD[� WDNH� ZKLFK

SURYLGHV� MXGJHV� DQG� OHJLVODWRUV� LQ� 'HODZDUH� ZLWK� DQ� LQFHQWLYH� WR

UHVSRQG� WR� EXVLQHVV� QHHGV� DQG� ZKLFK�� LQ� WXUQ�� JLYHV� PDQDJHUV� DQG

RZQHUV�FRQILGHQFH�WKDW�WKH�VWDWH�ZLOO�FRQWLQXH�WR�EH�UHVSRQVLYH�WR�QHZ

QHHGV��5RPDQR���������,W�IROORZV�WKDW�WKH�'HODZDUH�HIIHFW�ZRXOG�QRW

EH�VR�HDVLO\� UHSOLFDWHG� LQ� WKH�FRQWH[W�RI�VWDWH�MXULVGLFWLRQV�ZKLFK�GLG

QRW� UHO\� WR� VXFK� D� KLJK� GHJUHH� RQ� UHYHQXHV� IURP� LQFRUSRUDWLRQ�� )RU

WKLV� UHDVRQ�� WKHUH� LV� VRPH� UHDVRQ� WR� GRXEW�ZKHWKHU� DQ�(8�'HODZDUH

FRXOG�HPHUJH�DPRQJ�WKH�PHPEHU�VWDWHV��IHZ�RI�ZKLFK�ZRXOG�EH�LQ�D

SRVLWLRQ�WR�EHFRPH�GHSHQGHQW�XSRQ�FRPSDQ\�UHJLVWUDWLRQV�DV�D�VRXUFH
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RI� WD[� LQFRPH�� �$� FORVHU� DQDORJ\� PLJKW� EH� ZLWK� VWDWHOHWV� VXFK� DV

/LHFKWHQVWHLQ�ZKLFK�DUH�FXUUHQWO\�RXWVLGH�WKH�(8��

7KH�QDWXUH�RI�WKH�XQGHUO\LQJ�IRUFHV�WHQGLQJ�WRZDUGV�WKH�HPHUJHQFH�RI

LQWHU�MXULVGLFWLRQDO�FRPSHWLWLRQ�DUH�DOVR�DIIHFWHG�E\�WKH�ZD\�LQ�ZKLFK

UHLQFRUSRUDWLRQV�� LQ� WKH� (8� FRQWH[W�� ZRXOG� EH� DIIHFWHG� E\� RWKHU

UHJXODWRU\�FRQWUROV�RYHU�EXVLQHVV�DFWLYLW\��5HJXODWLRQV�LPSRVHG�XSRQ

EXVLQHVVHV�E\�ODERXU�ODZ��DV�ZHOO�DV�WD[�REOLJDWLRQV��WHQG�WR�DSSO\�RQ�D

WHUULWRULDO� EDVLV�� UDWKHU� WKDQ� IROORZLQJ� WKH� ODZ� RI� WKH� FRPSDQ\¶V

GRPLFLOH� �'HDNLQ�� �������6LPLODUO\��PDQ\� DVSHFWV� RI� VHFXULWLHV� ODZV

WHQG� WR� IROORZ� WKH� ODZ�RI� WKH� FRXQWU\� LQ�ZKLFK� WKH� WUDQVDFWLRQ� WDNHV

SODFH�UDWKHU�WKDQ�WKH�FRXQWU\�LQ�ZKLFK�WKH�FRPSDQ\�LV�LQFRUSRUDWHG�
��

7KH�DSSOLFDWLRQ�RI�LQVROYHQF\�SURFHGXUHV�LV�VXEMHFW�WR�KLJKO\�FRPSOH[

UXOHV� RQ� FRQIOLFWV� RI� ODZV� DV� ZHOO� DV� WR� D� QXPEHU� RI� ORFDO�OHYHO

MXULVGLFWLRQDO�HIIHFWV��%HFDXVH�RI�DOO� WKHVH� IDFWRUV�� LW�PD\�PDNH� OLWWOH

GLIIHUHQFH�LQ�WHUPV�RI�WKH�FRPSDQ\¶V�RYHUDOO�UHJXODWRU\�EXUGHQ�ZKHUH

LW� LV� LQFRUSRUDWHG�� ZKDW� PD\� PDWWHU� PRUH� LV� ZKHUH� LW� FDUULHV� RQ� LWV

SURGXFWLYH�DFWLYLWLHV��LQ�WKH�FDVH�RI�HPSOR\PHQW� ODZ�DQG�WD[�ODZ��RU

ZKHUH� LWV� VKDUHV� DUH� WUDGHG� �LQ� WKH� FDVH� RI� VHFXULWLHV� ODZ���'HPDQG�

VLGH� SUHVVXUHV� IRU� D� FRPSDQ\�IULHQGO\� FRPSDQ\� ODZ� PD\�� WR� WKDW

H[WHQW��EH�RYHUZKHOPHG�E\�RWKHU�FRVW�FRQVLGHUDWLRQV�

&RQYHUVHO\�� WKH� JDLQV� WR� D� PHPEHU� VWDWH� ZKLFK� LV� DEOH� WR� DWWUDFW

LQFRUSRUDWLRQV�IURP�EXVLQHVVHV�FDUULHG�RQ�RXWVLGH�LWV�RZQ�MXULVGLFWLRQ

FRXOG�ZHOO�EH�OLPLWHG��,W�PLJKW�EH�WKH�FDVH��IRU�H[DPSOH��WKDW�WKH�ILVFDO

EHQHILWV� WR� WKH� VWDWH� LQ�TXHVWLRQ�ZRXOG�EH�PLQLPDO� LI� WKH� FRPSDQ\¶V

SURILWV�ZHUH� WD[HG� HOVHZKHUH��7KLV� DUJXPHQW�ZRXOG� QRW� DSSO\� LI� WKH

WHUULWRULDO� DSSOLFDWLRQ� RI� ODERXU� ODZV� DQG� WD[� ODZV� FRXOG� EH� DWWDFNHG

XQGHU�$UWLFOH���� �H[�$UW�� ����RI� WKH�7UHDW\�� ,Q� WKH�SDVW� WKH�(&-�KDV

WDNHQ�WKH�YLHZ�WKDW�WKH�SULQFLSOH�RI�WHUULWRULDOLW\�FDQ�VWLOO�EH�DSSOLHG�LQ

ERWK� FDVHV� QRWZLWKVWDQGLQJ� WKH� H[LVWHQFH� RI� WKH� IUHHGRP� RI

HVWDEOLVKPHQW� SULQFLSOH�
��
� EXW� WKLV� FRXOG� FKDQJH� DV� WKH� &RXUW¶V� FDVH

ODZ�HYROYHV�

1HYHUWKHOHVV��PDQ\�RI� WKH�VDPH�IDFWRUV�KDYH�EHHQ�SUHVHQW� LQ� WKH�86

H[SHULHQFH�� EXW� KDYH� QRW� SUHYHQWHG� D� PDUNHW� IRU� LQFRUSRUDWLRQV
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GHYHORSLQJ�WKHUH��,Q�SDUW�WKLV�LV�EHFDXVH�RI�WKH�UROH�SOD\HG�E\�WKH�OHJDO

DQG� DFFRXQWLQJ� SURIHVVLRQV�� ZKR� DUH� PRVW� SUREDEO\� WKH� SULQFLSDO

EHQHILFLDULHV� RI� WKH� PDUNHW� IRU� LQFRUSRUDWLRQ�� LQ� PDLQWDLQLQJ

'HODZDUH¶V� SUH�HPLQHQW� SRVLWLRQ� DV� WKH� VWDWH� RI� FKRLFH� IRU

LQFRUSRUDWLRQ� �5RH�� ������� ,W� KDV� EHHQ� DUJXHG� WKDW� WKH� %ULWLVK

SURIHVVLRQV�� DV� ZHOO� DV� WKH� MXGLFLDU\� DQG� WKH� UHJXODWRU\� DXWKRULWLHV�

ZRXOG� EH� LQ� D� VLPLODU� SRVLWLRQ� WR� µPDNH� LQFRUSRUDWLQJ� XQGHU�%ULWLVK

ODZ� DQ� DSSHDOLQJ� SURSRVLWLRQ¶� LI� WKH� ULJKW� OHJDO� DQG� LQVWLWXWLRQDO

HQYLURQPHQW�ZHUH�WR�EH�SXW�LQ�SODFH��&KHIILQV�������������

7KH� SRVVLELOLW\� WKDW� LW�PLJKW� DW� VRPH� VWDJH� LQ� WKH� IRUHVHHDEOH� IXWXUH

EHFRPH� 8.� JRYHUQPHQW� SROLF\� WR� HQFRXUDJH� UHLQFRUSRUDWLRQV� IURP

RWKHU�PHPEHU�VWDWHV�FHUWDLQO\�FDQQRW�EH�UXOHG�RXW��7KH�&RPSDQ\�/DZ

5HYLHZ� FXUUHQWO\� EHLQJ� XQGHUWDNHQ� XQGHU� WKH� DXVSLFHV� RI� D� VWHHULQJ

JURXS�VHW�XS�E\�WKH�'HSDUWPHQW�RI�7UDGH�DQG�,QGXVWU\�KDV�QRWHG�WKDW

8.�FRPSDQ\�ODZ�LV�SHUFHLYHG�LQ�VRPH�TXDUWHUV�WR�EH�PRUH�µEXVLQHVV

IULHQGO\¶��'7,������������WKDQ�WKH�FRPSDQ\�ODZ�UHJLPHV�RI�PRVW�RWKHU

(8� PHPEHU� VWDWHV�� DQG� FRQWUDVWV� WKH� µUHODWLYH� VWUXFWXUDO� DQG

LQVWLWXWLRQDO�IOH[LELOLW\¶�RI�8.�FRPSDQ\�ODZ�ZLWK�µFRXQWULHV�>VXFK�DV@

*HUPDQ\�� ZLWK� LQIOH[LEOH� PDQGDWRU\� UXOHV� RQ� FDSLWDO� VWUXFWXUH� DQG

IRUPV� RI� HPSOR\HH� SDUWLFLSDWLRQ� DQG� VSOLW� ERDUGV�� SUHVHQWLQJ� PDMRU

SUREOHPV� IRU� FRPSDQLHV� XQIDPLOLDU� ZLWK� VXFK� V\VWHPV¶� �'7,�� �����

�����7KH�6WHHULQJ�*URXS�DOVR�UHJDUGV�WKH�QHHG�WR�VXSSO\�D�µEXVLQHVV�

IULHQGO\¶� FRPSDQ\� ODZ� DV� RQH� LVVXH� WR� EH� WDNHQ� LQWR� DFFRXQW� LQ� WKH

SURFHVV� RI� FRPSDQ\� ODZ� UHIRUP�� 5HVHDUFK� FRPPLVVLRQHG� E\� WKH

6WHHULQJ� *URXS� IRU� LWV� ����� &RQVXOWDWLRQ� 'RFXPHQW� IRXQG� WKDW

µLUULWDQWV¶�RI�8.�FRPSDQ\�ODZ�QRWHG�E\�LQZDUG�LQYHVWRUV�LQFOXGHG�WKH

FDSLWDO� PDLQWHQDQFH� UXOHV�� UXOHV� UHODWLQJ� WR� GLUHFWRUV¶� ORDQV�

GLIILFXOWLHV�ZLWK�PRYLQJ� FRUSRUDWH� GRPLFLOH� LQWR� DQG� RXW� RI� WKH�8.

MXULVGLFWLRQ��DQG�WKH�UHTXLUHPHQWV�RI�WKH�ORFDOLVDWLRQ�RI�WKH�UHJLVWHU�RI

PHPEHUV� LQ� %ULWDLQ�� $W� WKH� VDPH� WLPH�� WKH� &RQVXOWDWLRQ� 'RFXPHQW

UHFRJQLVHG� WKDW�PHDVXUHV�SHUFHLYHG� DV� µLUULWDQWV¶� E\�PDQDJHUV�PLJKW

EH� VHHQ� DV� SURWHFWLYH� E\� VKDUHKROGHUV�� FUHGLWRUV� DQG� HPSOR\HHV

�LELG���
��
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7KLV� EULQJV� XV� WR� WKH� IXQGDPHQWDO� LVVXH� RI� ZKDW� WKH� HFRQRPLF

FRQVHTXHQFHV�ZRXOG�EH�RI� WKH� LQLWLDWLRQ�RI�'HODZDUH�W\SH� UHJXODWRU\

FRPSHWLWLRQ�ZLWKLQ�WKH�(8�

�����7KH�SRVVLEOH�FRQVHTXHQFHV�RI�LQWHU�MXULVGLFWLRQDO�FRPSHWLWLRQ

RYHU�FRPSDQ\�ODZ�ZLWKLQ�WKH�(8

'LVFXVVLRQ�RI� WKH�SRWHQWLDO� HIIHFWV�RI� LQWHU�MXULVGLFWLRQDO� FRPSHWLWLRQ

LQ� WKH� (8� LV� ERXQG� WR� EH� VRPHZKDW� VSHFXODWLYH�� 1HYHUWKHOHVV�� DQ

DFWLYH� GHEDWH� KDV� EHJXQ� WR� GHYHORS� RQ� WKLV� VXEMHFW��&KHIILQV� DUJXHV

WKDW�WKH�8.�ZRXOG�EHQHILW�IURP�EHLQJ�LQ�D�SRVLWLRQ�WR�HVWDEOLVK�LWVHOI

DV� WKH� SUHHPLQHQW� VWDWH� RI� LQFRUSRUDWLRQ�� 7D[� UHYHQXHV� IURP

LQFRUSRUDWLRQV�ZRXOG�QRW�EH�FRPSDUDEOH�WR�WKRVH�UDLVHG�E\�'HODZDUH�

7KH�UHJLVWUDWLRQ�IHH�IRU�8.�LQFRUSRUDWLRQV�KDV�IDOOHQ�LQ�UHFHQW�\HDUV�

DQG� LW� LV� XQOLNHO\� WR� EH� UDLVHG� VLJQLILFDQWO\� LQ� WKH� QHDU� IXWXUH� VLQFH

JRYHUQPHQW�SROLF\�KDV�VRXJKW�WR�DYRLG�DQ\�GLVLQFHQWLYH�IRU�VPDOO�ILUP

VWDUW�XSV�
��
�7KHUH�ZRXOG�QHYHUWKHOHVV�EH�EHQHILWV�IRU�8.�ODZ\HUV�DQG

DFFRXQWDQWV� DQG� DQ� H[SDQVLRQ� RI� HPSOR\PHQW� LQ� UHODWHG� DUHDV� RI

VHUYLFHV�

$V�&KHIILQV�QRWHV� ������������ WKH�TXHVWLRQ�RI� µZKHWKHU�D�PDUNHW� IRU

LQFRUSRUDWLRQV� ZRXOG� XQGHUPLQH� WKH� GHYHORSPHQW� RI� D� GLVWLQFWLYH

(XURSHDQ�LGHQWLW\¶��ZKLOH�LW�PLJKW�EH�H[SHFWHG�WR� LQIOXHQFH�(8�OHYHO

SROLF\� PDNHUV�� LV� QRW� D� TXHVWLRQ� ZKLFK� LV� HDVLO\� VXVFHSWLEOH� WR

HFRQRPLF� DQDO\VLV�� ,W� LV�PRUH�PHDQLQJIXO� WR� DVN�ZKDW� WKH� FRVWV� DQG

EHQHILWV� RI� WKH� SURFHVV�ZRXOG� EH� WR� SDUWLFXODU� JURXSV� �VKDUHKROGHUV�

FUHGLWRUV�DQG�HPSOR\HHV��DQG�ZKHWKHU� WKH�RYHUDOO� UHVXOW�ZRXOG�EH�DQ

LPSURYHPHQW� LQ� WKH� UHVSRQVLYHQHVV� RI� FRPSDQ\� ODZ� WR� WKH� QHHGV� RI

FRPSDQLHV�

7KH�TXHVWLRQ�RI�ZKHWKHU�VKDUHKROGHUV�ZRXOG�EHQHILW�IURP�FRPSHWLWLRQ

EHWZHHQ� MXULVGLFWLRQV� GHSHQGV� LQ� SDUW� RQ� KRZ� IDU� VKDUHKROGHUV� FDQ

EULQJ� LQIOXHQFH� WR� EHDU� RQ� WKH� LQFRUSRUDWLRQ� GHFLVLRQ�� ,Q� WKH� 86

FRQWH[W�� LW� ZRXOG� VHHP� WKDW� VKDUHKROGHUV� LQ� SXEOLF� FRPSDQLHV� DUH

UDUHO\� LQYROYHG� GLUHFWO\� LQ� WKH� LQFRUSRUDWLRQ� GHFLVLRQ�� LQ� ODUJH� SDUW

EHFDXVH��XQGHU�'HODZDUH�FRPSDQ\�ODZ��D�UHVROXWLRQ�RQ�LQFRUSRUDWLRQ
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FDQ�RQO\�EH�WDEOHG�ZLWK�WKH�DJUHHPHQW�RI�WKH�GLUHFWRUV��%HEFKXFN�DQG

)HUUHOO���������%\�FRQWUDVW��LW�VHHPV�KLJKO\�OLNHO\�WKDW�8.�LQVWLWXWLRQDO

LQYHVWRUV�ZRXOG�EH�DEOH�WR�H[HUFLVH�VRPH�LQIOXHQFH�RYHU�PDQDJHPHQW

RQ� D� TXHVWLRQ� RI� WKLV� NLQG�� 5HJXODU� FRPPXQLFDWLRQV� WDNH� SODFH�

RXWVLGH� WKH� IUDPHZRUN� RI� JHQHUDO�PHHWLQJV�� EHWZHHQ� WKH� LQVWLWXWLRQV

DQG� VHQLRU� PDQDJHUV� RI� OLVWHG� FRPSDQLHV�� (YHQ� ZKHUH� VKDUHKROGHUV

FRXOG� QRW� LQIOXHQFH� PDQDJHULDO� GHFLVLRQ�PDNLQJ� GLUHFWO\�� LQGLUHFW

SUHVVXUH� WKURXJK� WKH� FDSLWDO�PDUNHWV� �LQ� WKH� IRUP� RI� WKH� UHDFWLRQ� RI

VKDUH� SULFHV� WR� PDQDJHULDO� EHKDYLRXU�� FRXOG� EH� H[SHFWHG� WR� EULQJ

LQIOXHQFH� WR� EHDU�� ,Q� JHQHUDO�� WKH� GHJUHH� RI� LQVWLWXWLRQDO� VKDUHKROGHU

LQIOXHQFH� RYHU� FRUSRUDWH� JRYHUQDQFH� LQ� %ULWDLQ� LV� YHU\� KLJK�� DV

LQGLFDWHG�E\�WKH�SURGXFWLRQ�RI�VWURQJO\�SUR�VKDUHKROGHU�UHJXODWLRQV�LQ

WKH�DUHD�RI�WDNHRYHUV��'HDNLQ�DQG�6OLQJHU��������DQG�ERDUG�VWUXFWXUH

�'HDNLQ� DQG� +XJKHV�� ������� 0DQDJHUV� ZRXOG� WKHUHIRUH� KDYH� D

QXPEHU� RI� GLUHFW� DQG� LQGLUHFW� LQFHQWLYHV� WR� DYRLG� GHFLVLRQV� ZKLFK

ZHUH�VHHQ�DV�FOHDUO\�FRQWUDU\�WR�VKDUHKROGHUV¶�LQWHUHVWV�

*LYHQ� WKH� OLNHOLKRRG� WKDW� VKDUHKROGHUV� FRXOG� LQIOXHQFH� LQFRUSRUDWLRQ

GHFLVLRQV� WR� VRPH� H[WHQW�� D� PRUH� GLIILFXOW� LVVXH� UHODWHV� WR� ZKHWKHU

FUHGLWRUV�DQG�HPSOR\HHV�ZRXOG�EH�DGYHUVHO\�DIIHFWHG�E\�MXULVGLFWLRQDO

FRPSHWLWLRQ�� 7KH� &HQWURV� FDVH
��
� LOOXVWUDWHV� KRZ� FUHGLWRUV� PLJKW� EH

DIIHFWHG��LI�FRPSDQLHV�KDG�WKH�ULJKW�WR�PRYH�EHWZHHQ�MXULVGLFWLRQV�DW

ZLOO�� WKH\� ZRXOG� EH� DEOH� WR� DYRLG� RWKHUZLVH� PDQGDWRU\� VWDWH� ODZV

ZKLFK�ZHUH� GHVLJQHG� IRU� WKH� SURWHFWLRQ� RI� FUHGLWRUV� VXFK� DV�� LQ� WKLV

FDVH�� D� PLQLPXP� FDSLWDO� UHTXLUHPHQW�� ,Q� WKH� VDPH� ZD\�� WKH\� FRXOG

FKRRVH� ZKHWKHU� WR� REVHUYH� PDQGDWRU\� ODZV� UHODWLQJ� WR� HPSOR\HH

SDUWLFLSDWLRQ�RU�FRGHWHUPLQDWLRQ�ULJKWV��LQ�VR�IDU�DV�WKH�DSSOLFDWLRQ�RI

VXFK� ODZV� ZDV� D� IXQFWLRQ� RI� WKH� OHJDO� GRPLFLOH� RI� WKH� FRPSDQ\� DV

RSSRVHG� WR� LWV� SK\VLFDO� RU� HFRQRPLF� SUHVHQFH� RQ� WKH� WHUULWRU\� RI� D

SDUWLFXODU� MXULVGLFWLRQ��$V� QRWHG� DERYH�� WKH� SULQFLSOH� RI� WHUULWRULDOLW\

WHQGV� WR� GHWHUPLQH� WKH� DSSOLFDWLRQ� RI�PRVW� ODERXU� ODZ� ULJKWV�� UDWKHU

WKDQ� WKH� GRPLFLOH� RI� WKH� FRPSDQ\�� 7KLV� LV� QRW� DOZD\V� WKH� FDVH�

KRZHYHU�� 7KH� *HUPDQ� UXOHV� RQ� VWDNHKROGHU� PHPEHUVKLS� RI

VXSHUYLVRU\�ERDUGV�UHODWH�WR�WKH�FRUSRUDWH�IRUP�RU�OHJDO�HQWLW\�WKURXJK

ZKLFK� DQ� RUJDQLVDWLRQ� LV� FRQVWLWXWHG�� DQG� QRW� MXVW� WR� LWV� SK\VLFDO� RU
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EXVLQHVV� SUHVHQFH�� 0RUHRYHU�� (8� ODZ� PD\� RQH� GD\� WDNH� D� PRUH

FULWLFDO�YLHZ�RI�WKH�WHUULWRULDOLW\�SULQFLSOH�LQ�ODERXU�ODZ�

7KH�PHUH�SRVVLELOLW\�WKDW�FRGHWHUPLQDWLRQ�ODZV��IRU�H[DPSOH��FRXOG�EH

DYRLGHG� WKURXJK�UHLQFRUSRUDWLRQ��PLJKW� LQGXFH�VWDWHV� WR� UHSHDO� WKHP�

6WDWHV�FRXOG�DFW�LQ�D�VHOI�LQWHUHVWHG�ZD\�WR�UHPRYH�PDQGDWRU\�ODZV�LI�

E\� GRLQJ� VR�� WKH\� WKRXJKW� WKH\� FRXOG� DWWUDFW�PRUH� LQFRUSRUDWLRQV� RU

UHWDLQ� WKRVH� ZKLFK� WKH\� KDG�� µVWDWHV� FRPSHWLQJ� WR� DWWUDFW

LQFRUSRUDWLRQV� ZLOO� KDYH� DQ� LQFHQWLYH� WR� IRFXV� RQ� WKH� LQWHUHVWV� RI

PDQDJHUV�DQG�VKDUHKROGHUV�DQG�WR�LJQRUH�WKH�LQWHUHVWV�RI�WKLUG�SDUWLHV

QRW� LQYROYHG� LQ� LQFRUSRUDWLRQ� GHFLVLRQV¶� �%HEFKXFN�� ������� ,W� VHHPV

SODXVLEOH�� WKHQ�� WKDW� D� PDUNHW� IRU� LQFRUSRUDWLRQV� ZRXOG� OHDG� WR� D

UHGXFWLRQ� LQ� PDQGDWRU\� ODZV� RI� DOO� NLQGV�� DQG� WR� DQ� LQFUHDVH� LQ

SHUPLVVLYH� RU� µGHIDXOW¶� UXOHV�ZKLFK� OHDYH� FRPSDQLHV� IUHH� WR� EDUJDLQ

DURXQG� WKHP�� 7KLV� FRXOG� RFFXU� HYHQ� LI� OLWWOH� RU� QR� PRYHPHQW� RI

FRPSDQLHV�DFWXDOO\�WRRN�SODFH��DV�ORQJ�DV�VWDWHV�FRXOG�UDWLRQDOO\�WDNH

WKH� YLHZ� WKDW� FRPSDQLHV� ZRXOG� QRW� VXEPLW� WR� D� PDQGDWRU\� UHJLPH

ZKLFK� WKH\� GLG� QRW� SHUFHLYH� DV� EHLQJ� LQ� WKHLU� LQWHUHVWV� ZKHQ� WKH\

FRXOG� FKRRVH� EHWZHHQ� WKDW� V\VWHP� DQG� D� PRUH� SHUPLVVLYH� RQH

HOVHZKHUH�

7R� GHWHUPLQH�ZKHWKHU� VXFK� D� UHVXOW�ZRXOG� EH� GHVLUDEOH��ZH� KDYH� WR

FRQVLGHU� ZKHWKHU� PDQGDWRU\� ODZV� DUH� OLNHO\� WR� EH� HIILFLHQW� RU� QRW�

0DQ\�FRPPHQWDWRUV�KDYH�DUJXHG�WKDW�FUHGLWRUV�UDUHO\�QHHG�PDQGDWRU\

SURWHFWLRQ�� VLQFH� WKH\� DUH� RIWHQ� LQ� D� JRRG� SRVLWLRQ� WR� EDUJDLQ� IRU

ZKDWHYHU� SURWHFWLRQ� WKH\� UHTXLUH� �3RVQHU�� ������ (DVWHUEURRN� DQG

)LVFKHO��������&KHIILQV���������,W� LV�DOVR�DUJXHG�WKDW�PDQGDWRU\�ODZV

IRU� HPSOR\HH� SDUWLFLSDWLRQ� DUH� XQOLNHO\� WR� EH� HIILFLHQW� �&KHIILQV�

������FK�� ����� DOWKRXJK� WKH� RSSRVLWH� FDVH� KDV� EHHQ� SXW� �5RJHUV� DQG

6WUHHFN�� ������� )RU� HPSOR\HHV�� WKH� HIILFLHQF\� FDVH� IRU� UHJXODWLRQ

GHSHQGV�LQ�SDUW�RQ�WKH�H[LVWHQFH�RI�H[WHUQDOLWLHV�VXFK�DV�µUHYHUVH�IUHH

ULGHU� HIIHFWV¶� ZKLFK� GHWHU� LQGLYLGXDO� ILUPV� IURP� RIIHULQJ� FRQWUDFWV

ZKLFK�ZRXOG�RWKHUZLVH�EH�RSWLPDO��)UHHPDQ�DQG�/D]HDU��������

,Q�WKH�(XURSHDQ�FRQWH[W��WKH�ORQJHYLW\�DQG�VWDELOLW\�RI�V\VWHPV�ZKLFK

LQFRUSRUDWH� VWDNHKROGHU� YRLFH� LQWR� FRUSRUDWH� JRYHUQDQFH� SURFHVVHV
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VXJJHVWV� WKDW�� ZKLOH� VXFK� DUUDQJHPHQWV� PD\� QRW� EH� LGHDO� LQ� DOO

FLUFXPVWDQFHV�� WKH\� PD\� SRVVHVV� D� µVXUYLYDO� YDOXH¶� ZKLFK� LV� QRW

UHFRQFLODEOH�ZLWK�WKH�YLHZ�WKDW�WKH\�DUH�IXQGDPHQWDOO\�LQHIILFLHQW��,W�LV

WUXH�WKDW�WKHVH�V\VWHPV�KDYH�QRW�EHHQ�VXEMHFWHG�WR�GLUHFW�FRPSHWLWLRQ

WKURXJK� WKH� WKUHDW� RI� FRUSRUDWH� H[LW� LQ� WKH� PDQQHU� RI� WKH� 86�

+RZHYHU��WKH\�KDYH�EHHQ�VXEMHFW�WR� OHVV�GLUHFW�EXW�� LQ� WKH�ORQJ�WHUP�

KLJKO\� VLJQLILFDQW� FRQVWUDLQWV�� LQ� WKH� IRUP� RI� SURGXFW�PDUNHW

FRPSHWLWLRQ�DQG�RWKHU�HFRQRPLF�SUHVVXUHV�RQ�JRYHUQPHQWV� DQG� ODZ�

PDNHUV� WR� PDLQWDLQ� HIIHFWLYH� FRQGLWLRQV� IRU� EXVLQHVV� RUJDQLVDWLRQ�

0RUHRYHU�� JLYHQ� WKH� GHJUHH� RI� GLYHUVLW\� ZKLFK� H[LVWV� EHWZHHQ

V\VWHPV��LW�LV�OLNHO\�WKDW�WKHUH�LV�VRPH�GHJUHH�RI�PDWFKLQJ�RI�WKH�UXOHV

DQG� SUDFWLFHV� RI� FRPSDQ\� ODZ� WR� ORFDO� FRQGLWLRQV�� 3DWK� GHSHQGHQFH

PD\� DOVR� EH� H[SHFWHG� WR� SOD\� D� UROH�� LQ� WKH� VHQVH� WKDW� LQFUHDVLQJ

UHWXUQV� WR� SDUWLFXODU� LQVWLWXWLRQDO� IRUPV� OHDG�� LI� DQ\WKLQJ�� WR� IXUWKHU

GLYHUJHQFH� EHWZHHQ� V\VWHPV� RYHU� WLPH� UDWKHU� WKDQ� WR� FRQYHUJHQFH�

7KHVH�VXJJHVWLRQV�DUH�UHIOHFWHG�LQ�UHVHDUFK�ZKLFK�FRPSDUHG�FRUSRUDWH

JRYHUQDQFH� SUDFWLFHV� LQ� ODUJH� %ULWLVK� DQG� *HUPDQ� FRPSDQLHV�� 7KH

VWXG\�IRXQG�WKDW�

µWKHUH�LV�QR�³RQH�EHVW´�V\VWHP�RI�FRUSRUDWH�JRYHUQDQFH��5DWKHU�

WKH� WZR� V\VWHPV� KDYH� GLIIHUHQW� FRPSDUDWLYH� DGYDQWDJHV�� 7KH

%ULWLVK�FRUSRUDWH�JRYHUQDQFH�V\VWHP�EHWWHU� VXSSRUWV� FRPSDQLHV

LQ�VHFWRUV�ZKHUH�WKHUH�LV�D�QHHG�WR�PRYH�TXLFNO\�LQWR�DQG�RXW�RI

QHZ�PDUNHWV� DQG� LQ�ZKLFK� WKHUH� LV� QHHG� IRU�JUHDW� IOH[LELOLW\� LQ

WKH�XVH�RI�HPSOR\HHV��7KH�*HUPDQ\�V\VWHP��E\�FRQWUDVW��EHWWHU

VXSSRUWV� FRPSDQLHV� LQ� VHFWRUV� WKDW� UHTXLUH� ORQJ�WHUP

FRPPLWPHQWV� DQG� LQYHVWPHQWV� E\� HPSOR\HHV�� VXSSOLHUV� DQG

RWKHU�³VWDNHKROGHUV´¶��9LWROV�HW�DO�������������

7KH� FUXFLDO� GHWHUPLQDQWV�RI� WKH� UHVSHFWLYH� µFRPSDUDWLYH� DGYDQWDJHV¶

ZKLFK� FRPSDQLHV� HQMR\� DUH� WKH� GLIIHUHQFHV� LQ� WKH� RUJDQLVDWLRQ� RI

FDSLWDO�PDUNHWV��WKH�UXOHV�RI�FRPSDQ\�ODZ�DQG�WKH�IRUPV�RI�HPSOR\HH

SDUWLFLSDWLRQ� LQ� WKH� WZR�FRXQWULHV�� WKHVH�DUH� UHIOHFWHG� LQ� WKH�GLIIHUHQW

ZD\V�LQ�ZKLFK�FRUSRUDWH�JRYHUQDQFH�SUDFWLFH�KDV�HYROYHG�LQ�UHVSRQVH

WR� LVVXHV� RI� DJHQF\� FRVWV�� GHOHJDWLRQ� DQG� VWDNHKROGHU� SDUWLFLSDWLRQ�

)RU�H[DPSOH��WKH�*HUPDQ�WZR�WLHU�ERDUG�V\VWHP��ZLWK�LWV�HPSKDVLV�RQ
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VWDNHKROGHU� LQYROYHPHQW�� HQDEOHV� ODUJH�VFDOH� UHVWUXFWXULQJV� WR� EH

KDQGOHG�RQ�WKH�EDVLV�RI�FRQVHQVXV��0RGHUDWH�VKDUHKROGHU�SUHVVXUH��LQ

FRQWUDVW� WR� WKH� PRUH� LQWHQVH� VFUXWLQ\� RI� %ULWLVK� FDSLWDO� PDUNHWV�

HQDEOHV� VWUDWHJLF�� ORQJ�WHUP� SODQQLQJ� WR� EH� SXW� LQ� SODFH� DQG

LPSOHPHQWHG�� 7KH� %ULWLVK� V\VWHP�� ZKLFK� FRQFHQWUDWHV� PDQDJHULDO

GHFLVLRQ�PDNLQJ� SRZHU� LQ� WKH� KDQGV� RI� WKH� ERDUG� DQG� WKH� FKLHI

H[HFXWLYH��SRVVHVVHV� D� µPDMRU� DGYDQWDJH¶� LQ� WHUPV�RI� WKH� VSHHG�ZLWK

ZKLFK�GHFLVLRQV�FDQ�EH�WDNHQ�DQG�LPSOHPHQWHG��EXW�UXQV�D�JUHDWHU�ULVN

RI�VWUDWHJLF�PLVWDNHV�EHLQJ�PDGH�E\�WRS�PDQDJHPHQW��2Q�WKH�EDVLV�RI

WKLV� DQDO\VLV�� WKH� DXWKRUV� RI� WKLV� VWXG\� DUJXH� WKDW�� HYHQ� ZLWK� WKH

JURZLQJ�LQWHUQDWLRQDOLVDWLRQ�RI�LQYHVWPHQW�IORZV��WKH�WZR�V\VWHPV�DUH

XQOLNHO\� WR� FRQYHUJH�� µFKDQJH� FDQ� EHWWHU� EH� FKDUDFWHULVHG� DV

LQFUHPHQWDO� DGDSWDWLRQ� UDWKHU� WKDQ� WKH� ZKROHVDOH� DGRSWLRQ� RU

UHSODFHPHQW� RI� FRUSRUDWH� JRYHUQDQFH� V\VWHPV¶� �9LWROV� HW� DO��� �����

����

7KH�86�H[SHULHQFH�VXJJHVWV� WKDW� UHJXODWRU\�FRPSHWLWLRQ� LQ�FRPSDQ\

ODZ� OHDGV�� RYHU� WLPH�� WR� D� IDLUO\� KLJK� OHYHO� RI� FRQYHUJHQFH� EHWZHHQ

VWDWHV��ZLWK�WKH�GRPLQDQW�PRGHO�RQH�LQ�ZKLFK�PDQGDWRU\�UXOHV�DUH�WKH

H[FHSWLRQ�� µVWDWH� FKDUWHU� FRPSHWLWLRQ� KDV«� SURGXFHG� VXEVWDQWLDO

XQLIRUPLW\� DFURVV� VWDWH� FRGHV�� SUHVHUYLQJ� YDULHW\� LQ� LW� HQDEOLQJ

DSSURDFK� WR� UXOHV�� DQ� DSSURDFK� WKDW� SHUPLWV� ILUPV� WR� FXVWRPLVH� WKHLU

FKDUWHUV¶� �5RPDQR���������������$OWKRXJK� LW�ZRXOG� VHHP� WKDW�PDQ\

PDQGDWRU\�UXOHV�FDQ�EH�IRXQG�LQ�WKH�'HODZDUH�FRPSDQ\�ODZ�UHJLPHV

�&RIIHH��������(LVHQEHUJ���������WKHUH�KDV�EHHQ�D�UHFHQW�WHQGHQF\�WR

FKDQJH�PDQGDWRU\�UXOHV�LQWR�GHIDXOW�UXOHV��DV�LQ�WKH�FDVH�RI�WKH�RSW�RXW

ZLWK�UHJDUG�WR�WKH�GLUHFWRU¶V�GXW\�RI�FDUH��$OYD���������7KH�PLQLPDOLVW

UHJLPH� RI� VKDUHKROGHU� SURWHFWLRQ� FRQWDLQHG� LQ� 'HODZDUH¶V� /LPLWHG

/LDELOLW\� &RPSDQ\� VWDWXWH� DOVR� SRLQWV� WR� D� PRYHPHQW� DZD\� IURP

PDQGDWRU\�UXOHV��&RKHQ��������

7KH�VXJJHVWLRQ��WKHQ��LV�WKDW�LQ�WKH�86�FRQWH[W��UHJXODWRU\�FRPSHWLWLRQ

KDV�OHG�WR�D�V\VWHP�LQ�ZKLFK�FRPSDQ\�ODZV�DUH�FRPSDUDWLYHO\�XQLIRUP

LQ� FRQWHQW�� EXW�ZKHUH� WKH\� DUH� DOVR� KLJKO\� SHUPLVVLYH�� 7KLV� HQDEOHV

FRPSDQLHV� WR� DGMXVW� WR� SDUWLFXODU� FRQGLWLRQV� WKURXJK� DPHQGPHQWV� WR

WKH�EDVLF�GHIDXOW�UXOHV�VXSSOLHG�E\�WKH�OHJDO�V\VWHP��DOWKRXJK�LW�LV�QRW



��

FOHDU� MXVW� KRZ� IDU� WKLV� LV� WUDQVODWHG� LQWR� YDULHW\� LQ� WKH� WHUPV� RI

FRUSRUDWH� FRQVWLWXWLRQV�� ,Q� WKH� (8�� RQ� WKH� RWKHU� KDQG�� GLYHUJHQFH

RSHUDWHV� DW� WKH� OHYHO� RI� WKH� ODZ� LWVHOI�� ZLWK� OHJDO� V\VWHPV� PDNLQJ

JUHDWHU�XVH�RI�PDQGDWRU\�UXOHV��7KLV�KDV�OHG��LQ�LWV�WXUQ��WR�GLYHUVLW\�RI

FRUSRUDWH� JRYHUQDQFH� SUDFWLFHV� EHWZHHQ� �UDWKHU� WKDQ� ZLWKLQ�� OHJDO

V\VWHPV�

,W�LV�QRW�REYLRXV�WKDW�RQH�DSSURDFK�VKRXOG�EH�SUHIHUUHG�WR�WKH�RWKHU�RQ

HIILFLHQF\� JURXQGV�� ,W� VHHPV� OLNHO\� WKDW� UXOHV� ZKLFK� SURYLGH� IRU

VWDNHKROGHU� LQYROYHPHQW� FDQ� RQO\� EH� PDGH� HIIHFWLYH� WKURXJK

PDQGDWRU\� UHJXODWLRQ� RI� VRPH� NLQG�� ZKLFK� PLJKW� QRW� VXUYLYH� WKH

LQWURGXFWLRQ� RI� D�86�VW\OH�PDUNHW� IRU� LQFRUSRUDWLRQV�ZLWKLQ� WKH� (8�

2Q�WKLV�EDVLV��ZH�VKRXOG�H[SHFW�WR�ORRN�IRU�DOWHUQDWLYH�PHFKDQLVPV�IRU

FKDQJH�ZLWKLQ�WKH�(XURSHDQ�V\VWHPV�WR�WKRVH�SURYLGHG��LQ�WKH�86��E\

UHJXODWRU\� FRPSHWLWLRQ��:LWK� WKLV� LQ�PLQG��ZH� QRZ� WXUQ� WR� D� FORVHU

H[DPLQDWLRQ� RI� WKH� UROH� ZKLFK� KDUPRQLVDWLRQ� KDV� SOD\HG� LQ

VWLPXODWLQJ�UHIRUPV�ZLWKLQ�WKH�ODZV�RI�WKH�PHPEHU�VWDWHV�

���5HIOH[LYH�+DUPRQLVDWLRQ�DQG�6WDNHKROGHU�5HSUHVHQWDWLRQ

�����$Q�RXWOLQH�RI�WKH�WKHRU\�RI�UHIOH[LYH�KDUPRQLVDWLRQ

$�QXPEHU�RI�HFRQRPLF�MXVWLILFDWLRQV�PD\�EH�RIIHUHG�IRU�KDUPRQLVLQJ

OHJLVODWLRQ� LQ� WKH� ILHOG� RI� FRPSDQ\� ODZ� �&KDUQ\�� ������ %HEFKXFN�

�������$�FDVH�FDQ�EH�PDGH�IRU�FRPSDQ\�OHJLVODWLRQ�WR�HVWDEOLVK�D�FRUH

RI�XQLIRUP� UXOHV�ZKLFK�� EHFDXVH�RI�QHWZRUN� H[WHUQDOLW\� HIIHFWV��PD\

VDYH� RQ� WKH� WUDQVDFWLRQ� FRVWV� RI� FRPSDQ\� IRUPDWLRQ� DQG� WKHUHE\

SURPRWH� FURVV�ERUGHU� FDSLWDO� PRELOLW\�� ,Q� UHVSHFW� RI� FUHGLWRU� DQG

HPSOR\HH� SURWHFWLRQ�� DV� ZH� KDYH� VHHQ�� KDUPRQLVHG� UXOHV� PD\� EH

QHFHVVDU\� WR�DYRLG�D� UDFH� WR� WKH�ERWWRP�� ,W� LV� VRPHWLPHV�DUJXHG� WKDW

ZKHUH�GLUHFWLYHV�VHW�EDVLF�VWDQGDUGV�LQ�WKLV�ZD\��WKH\�GR�VR�LQ�RUGHU�WR

HVWDEOLVK�D�SDULW\�RI�FRVWV�RU�OHYHO�SOD\LQJ�ILHOG�XSRQ�FRPSHWLQJ�ILUPV�

WKLV�NLQG�RI�MXVWLILFDWLRQ�FDQ�EH�IRXQG�LQ�VRPH�RI�WKH�HDUOLHU�FRPSDQ\

ODZ� GLUHFWLYHV�� +RZHYHU�� LW� LV� GRXEWIXO� ZKHWKHU� WKLV� DLP� FDQ� EH

DFKLHYHG� XVLQJ� WKH� UHJXODWRU\� WHFKQLTXHV� FXUUHQWO\� DYDLODEOH� WR� WKH

&RPPXQLW\�OHJLVODWRU��RU�HYHQ�ZKHWKHU�LW�LV�GHVLUDEOH�WR�GR�VR��,Q�WKH
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UHODWHG� ILHOG� RI� ODERXU� ODZ�� PRVW� GLUHFWLYHV� VHW� EDVLF� RU� PLQLPXP

VWDQGDUGV�DV�D�µIORRU�RI�ULJKWV¶�ZKLFK�PHPEHU�VWDWHV�PXVW�QRW�GHURJDWH

IURP��EXW�XSRQ�ZKLFK�WKH\�PD\�LPSURYH�E\�VHWWLQJ�VXSHULRU�VWDQGDUGV

�'HDNLQ�DQG�:LONLQVRQ���������7KHVH�GLUHFWLYHV��WKHQ��FDQ�EH�WKRXJKW

RI�DV�LPSOLFLWO\�HQFRXUDJLQJ�D�µUDFH�WR�WKH�WRS¶��ZKLOH�UXOLQJ�RXW� OHVV

VRFLDOO\�GHVLUDEOH�IRUPV�RI�FRPSHWLWLYH�IHGHUDOLVP�

7KH� SURFHVV� E\� ZKLFK� VWDWHV� PD\� REVHUYH� DQG� HPXODWH� SUDFWLFHV� LQ

MXULVGLFWLRQV� WR� ZKLFK� WKH\� DUH� FORVHO\� UHODWHG� E\� WUDGH� DQG� E\

LQVWLWXWLRQDO�FRQQHFWLRQV�LV�PRUH�DNLQ�WR�WKH�FRQFHSW�RI�µFR�HYROXWLRQ¶

WKDQ� WR� WKDW� RI� UHJXODWRU\� FRPSHWLWLRQ�� &R�HYROXWLRQ� DVVXPHV� WKDW� D

YDULHW\�RI�GLYHUVH� V\VWHPV�FDQ� FR�H[LVW�ZLWKLQ� DQ� HQYLURQPHQW�� HDFK

RQH�UHWDLQLQJ�LWV�YLDELOLW\��7HXEQHU�������������%\�FRQWUDVW��WKH�LGHD�RI

UHJXODWRU\�FRPSHWLWLRQ�LPSOLHV�FRQYHUJHQFH�DURXQG�D�VLQJOH��HIILFLHQW

V\VWHP�ZKLFK�ZLQV� RXW� WKURXJK� WKH� FRPSHWLWLYH� SURFHVV��%\� SODFLQJ

OLPLWV� RQ� FRPSHWLWLRQ�� KDUPRQLVDWLRQ� PD\� DLP� WR� SUHVHUYH� WKH

DXWRQRP\�DQG�GLYHUVLW\�RI�QDWLRQDO� OHJDO� V\VWHPV��ZKLOH�DW� WKH� VDPH

WLPH� VHHNLQJ� WR� µVWHHU¶� RU� FKDQQHO� WKH� SURFHVV� RI� HYROXWLRQDU\

DGDSWDWLRQ�RI�UXOHV�DW�VWDWH�OHYHO�

7KLV�LGHD�LV�ERUURZHG�IURP�WKHRULHV�RI�UHIOH[LYH�ODZ�ZKLFK�UHSUHVHQW

DQ�DWWHPSW�WR�PRYH�EH\RQG�D�VWUDLJKWIRUZDUG�GLFKRWRP\�EHWZHHQ��RQ

WKH� RQH� KDQG�� µLQVWUXPHQWDOLVW¶� WKHRULHV� RI� UHJXODWLRQ� DQG�� RQ� WKH

RWKHU�� µGHUHJXODWRU\¶� WKHRULHV� ZKLFK� DUJXH� IRU� WKH� UHPRYDO� RI� DOO

H[WHUQDO� UHJXODWRU\� FRQWUROV� �7HXEQHU�� ������ 5RJRZVNL�� DQG

:LOWKDJHQ�� ������ 'HDNLQ� DQG� +XJKHV�� ������� 7KH� SUREOHP� ZLWK

LQVWUXPHQWDOLVP�� LQ� WKLV� FRQWH[W�� LV� WKH� FDSDFLW\� RI� VHOI�UHJXODWLQJ

VRFLDO�DQG�HFRQRPLF�V\VWHPV�WR�UHVLVW�H[WHUQDO�UHJXODWRU\�LQWHUIHUHQFH�

LQ� WKH� SURFHVV� IUXVWUDWLQJ� WKH� SROLF\� REMHFWLYHV� RI� LQWHUYHQWLRQ� DQG

XQGHUPLQLQJ� WKH� OHJLWLPDF\� RI� WKH� UHJXODWRU\� SURFHVV�� 7KLV

SKHQRPHQRQ��ZHOO�NQRZQ�IURP�VWXGLHV�RI�UHJXODWLRQ�DW�VWDWH�OHYHO��FDQ

DOVR� EH� VHHQ� LQ� QXPHURXV� FDVHV� RI� WKH� LQHIIHFWLYH� WUDQVODWLRQ� RI

GLUHFWLYHV�DQG�RWKHU�WUDQVQDWLRQDO�OHJDO�LQVWUXPHQWV�LQWR�QDWLRQDO�OHJDO

V\VWHPV��7KH�SUREOHP�ZLWK�GHUHJXODWRU\�DSSURDFKHV�LV�WKH�H[FHVVLYHO\

RSWLPLVWLF��HYHQ�3DQJORVVLDQ�YLHZ�ZKLFK�WKH\�KROG�RI�VHOI�UHJXODWLQJ

V\VWHPV� VXFK� DV� WKRVH� RI� WKH� PDUNHW�� ,Q� WKH� OLJKW� RI� HYLGHQFH� WKDW
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UHJXODWRU\� FRPSHWLWLRQ� SURGXFHV� UXOHV�ZKLFK�� IURP� WKH� YLHZSRLQW� RI

HFRQRPLF�WKHRU\��DUH�IDU�IURP�RSWLPDO��%HEFKXFN�DQG�)HUUHOO��������

WKHVH�WKHRULHV�KDYH�WR�IDOO�EDFN�RQ�VRPHZKDW�XQFRQYLQFLQJ�DSSHDOV�WR

WKH� µORQJ� UXQ¶� EHQHILWV� RI� PDUNHW�EDVHG� VROXWLRQV� �(DVWHUEURRN� DQG

)LVFKHO�������������

7KH�HVVHQFH�RI�UHIOH[LYH�ODZ�LV�WKH�DFNQRZOHGJHPHQW� WKDW�UHJXODWRU\

LQWHUYHQWLRQV� DUH� PRVW� OLNHO\� WR� EH� VXFFHVVIXO� ZKHQ� WKH\� VHHN� WR

DFKLHYH�WKHLU�HQGV�QRW�E\�GLUHFW�SUHVFULSWLRQ��EXW�E\�LQGXFLQJ�µVHFRQG�

RUGHU� HIIHFWV¶� RQ� WKH� SDUW� RI� VRFLDO� DFWRUV�� ,Q� RWKHU� ZRUGV�� WKLV

DSSURDFK� DLPV� WR� µFRXSOH¶� H[WHUQDO� UHJXODWLRQ� ZLWK� VHOI�UHJXODWRU\

SURFHVVHV��5HIOH[LYH�ODZ�WKHUHIRUH�KDV�D�SURFHGXUDO�RULHQWDWLRQ��:KDW

WKLV�PHDQV��LQ�WKH�FRQWH[W�RI�HFRQRPLF�UHJXODWLRQ��LV�WKDW�WKH�SUHIHUUHG

PRGH� RI� LQWHUYHQWLRQ� LV� IRU� WKH� ODZ� WR� XQGHUSLQ� DQG� HQFRXUDJH

DXWRQRPRXV� SURFHVVHV� RI� DGMXVWPHQW�� LQ� SDUWLFXODU� E\� VXSSRUWLQJ

PHFKDQLVPV�RI�JURXS� UHSUHVHQWDWLRQ�DQG�SDUWLFLSDWLRQ�� UDWKHU� WKDQ� WR

LQWHUYHQH�E\� LPSRVLQJ�SDUWLFXODU�GLVWULEXWLYH�RXWFRPHV��7KLV� W\SH�RI

DSSURDFK�ILQGV�D�FRQFUHWH�PDQLIHVWDWLRQ�LQ�OHJLVODWLRQ�ZKLFK�VHHNV��LQ

YDULRXV� ZD\V�� WR� GHYROYH� RU� FRQIHU� UXOH�PDNLQJ� SRZHUV� WR� VHOI�

UHJXODWRU\� SURFHVVHV�� ([DPSOHV� DUH� ODZV� ZKLFK� DOORZ� FROOHFWLYH

EDUJDLQLQJ� E\� WUDGH� XQLRQV� DQG� HPSOR\HUV� WR� PDNH� TXDOLILHG

H[FHSWLRQV� WR� OLPLWV� RQ� ZRUNLQJ� WLPH� RU� VLPLODU� ODERXU� VWDQGDUGV

�'HDNLQ�DQG�:LONLQVRQ���������RU�ZKLFK�FRQIHU�VWDWXWRU\�DXWKRULW\�RQ

WKH� UXOHV� GUDZQ� XS� E\� SURIHVVLRQDO� DVVRFLDWLRQV� IRU� WKH� FRQGXFW� RI

ILQDQFLDO�WUDQVDFWLRQV��%ODFN��������

$�SURFHGXUDO� RULHQWDWLRQ� DOVR� LPSOLHV� DQ� LPSRUWDQW� GLIIHUHQFH� LQ� WKH

ZD\�LQ�ZKLFK�WKH�ODZ�UHVSRQGV�WR�PDUNHW�IDLOXUHV�RU�H[WHUQDOLWLHV�IURP

WKH�ZD\�LQ�ZKLFK�LW�LV�QRUPDOO\�UHSUHVHQWHG�LQ�WKH�ODZ�DQG�HFRQRPLFV

OLWHUDWXUH��5HIOH[LYH�UHJXODWLRQ�GRHV�QRW�VHHN�WR�µSHUIHFW¶� WKH�PDUNHW�

LQ� WKH� VHQVH� RI� UHSURGXFLQJ� WKH� RXWFRPH� ZKLFK� SDUWLHV� ZRXOG� KDYH

DUULYHG� DW� LQ� WKH� DEVHQFH� RI� WUDQVDFWLRQ� FRVWV� �WKH� VR�FDOOHG

µK\SRWKHWLFDO� EDUJDLQLQJ¶� VWDQGDUG��� 7KLV� LV� SDUWO\� EHFDXVH� LW� LV

XQGHUVWRRG� WKDW� LQIRUPDWLRQ� SUREOHPV� IDFLQJ� FRXUWV� DQG� OHJLVODWXUHV

PDNH� WKH� SURFHVV� RI� LGHQWLI\LQJ� DQ� µRSWLPDO¶� EDUJDLQLQJ� VROXWLRQ

H[WUHPHO\� KD]DUGRXV�� ,W� LV� DOVR� EHFDXVH� RI� D� SHUFHSWLRQ� WKDW� WKH



��

HVVHQFH� RI� FRPSHWLWLRQ� LV� WKDW� LW� LV� D� SURFHVV� RI� GLVFRYHU\� RU

DGDSWDWLRQ�� UDWKHU� WKDQ� WKH� DFKLHYHPHQW� RI� RSWLPDO� VWDWHV� RU

GLVWULEXWLRQV�

,Q� WKH�FRQWH[W�ZH�DUH� FRQVLGHULQJ�KHUH�� WKLV� LPSOLHV�D�SDUWLFXODU� UROH

IRU� WKH� WUDQVQDWLRQDO� KDUPRQLVDWLRQ� RI� ODZV�� 7KH� SXUSRVH� RI

KDUPRQLVDWLRQ� ZRXOG� QRW� EH� WR� VXEVWLWXWH� IRU� VWDWH�OHYHO� UHJXODWLRQ�

KHQFH�� WKH� WUDQVQDWLRQDO� VWDQGDUG� ZRXOG� QRW� RSHUDWH� WR� µRFFXS\� WKH

ILHOG¶� LQ� WKH�PDQQHU�RI�D� µPRQRSRO\� UHJXODWRU¶�DV�� LW� LV� VXJJHVWHG�� LV

RIWHQ�WKH�FDVH�ZLWK�86�IHGHUDO�UHJXODWLRQ��IRU�H[DPSOH��LQ�WKH�ILHOG�RI

VHFXULWLHV�UHJXODWLRQ��5RPDQR����������5DWKHU��WUDQVQDWLRQDO�VWDQGDUGV

ZRXOG� VHHN� WR� SURPRWH� GLYHUVH�� ORFDO�OHYHO� DSSURDFKHV� WR� UHJXODWRU\

SUREOHPV� E\� FUHDWLQJ� D� VSDFH� IRU� DXWRQRPRXV� VROXWLRQV� WR� HPHUJH

ZKHQ�� EHFDXVH� RI� PDUNHW� IDLOXUHV�� WKH\� ZRXOG� QRW� RWKHUZLVH� GR� VR�

7KLV�PD\�LQYROYH�ZKDW�VRPH�UHJDUG�DV�D�UHVWULFWLRQ�RI�FRPSHWLWLRQ��LQ

WKH�VHQVH�RI�UXOLQJ�RXW�FHUWDLQ�RSWLRQV�ZKLFK�FRXOG�EH�DVVRFLDWHG�ZLWK

D� µUDFH� WR� WKH�ERWWRP¶��ZKLOH� OHDYLQJ�RWKHUV�RSHQ��$V�ZH�KDYH� VHHQ�

WKLV�LV�D�IDPLOLDU�WHFKQLTXH�LQ�ODERXU�ODZ��ZKHUH�GLUHFWLYHV�PRVWO\�VHW

EDVLF�ODERXU�VWDQGDUGV�DV�D�µIORRU�RI�ULJKWV¶��DOORZLQJ�PHPEHU�VWDWHV�WR

LPSURYH� RQ� WKHVH� SURYLVLRQV� EXW�� RQ� WKH� ZKROH�� SUHYHQWLQJ

µGRZQZDUGV¶�GHURJDWLRQV�

$W� WKH� LQWHUVHFWLRQ� RI� ODERXU� ODZ� DQG� FRPSDQ\� ODZ�� WKH� (:&

'LUHFWLYH
��
�LV�D�JRRG�LOOXVWUDWLRQ�RI�WKHVH�WHFKQLTXHV�RI�UHIOH[LYH�ODZ�

$V� SUHYLRXVO\� H[SODLQHG�� WKH� 'LUHFWLYH� GRHV� QRW� VHW� RXW� GLUHFWO\� WR

LPSRVH� DQ\� SDUWLFXODU�PRGHO� RI� HPSOR\HH� UHSUHVHQWDWLRQ�� LQ�PDUNHG

FRQWUDVW�WR�WKH�WHFKQLTXHV�WULHG�RXW�XQVXFFHVVIXOO\�LQ�WKH�FRQWH[W�RI�WKH

9UHGHOLQJ�SURSRVDOV�DQG�WKH�GUDIW�)LIWK�'LUHFWLYH��:KDW�WKH�'LUHFWLYH

GRHV� LV� WR� SURYLGH� WKH� WUDQVQDWLRQDO� FRPSDQLHV� FRPLQJ� XQGHU� LWV

VFRSH
��
� ZLWK� DQ� LQFHQWLYH� WR� HQWHU� LQWR� QHJRWLDWLRQV� ZLWK� HPSOR\HH

UHSUHVHQWDWLYHV� IRU� WKH�HVWDEOLVKPHQW�RI� D�ZRUNV�FRXQFLO�RU� D� VLPLODU

PHFKDQLVP� IRU� LQIRUPDWLRQ� DQG� FRQVXOWDWLRQ�� 7KH� LQFHQWLYH� LV

SURYLGHG�LQ�WKH�IRUP�RI�D�GHIDXOW�SURFHGXUH�ZKLFK�DSSOLHV�LQ�WKH�HYHQW

RI�WKH�IDLOXUH�RI�QHJRWLDWLRQV��+RZHYHU��HPSOR\HUV�KDYH�D�QXPEHU�RI

RSSRUWXQLWLHV�WR�DYRLG�WKLV�RXWFRPH��)LUVWO\��HPSOR\HUV�ZKR�DJUHHG�DQ

LQIRUPDWLRQ� DQG� FRQVXOWDWLRQ� SURFHGXUH� RI� WKHLU� RZQ� ZLWK� WKHLU
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HPSOR\HHV� DQG� LPSOHPHQWHG� LW� EHIRUH� WKH�'LUHFWLYH� FDPH� LQWR� IRUFH

DUH� HIIHFWLYHO\� H[HPSWHG� IURP� WKH�SURYLVLRQV�RI� WKH�'LUHFWLYH� �RU� RI

WKH�QDWLRQDO�OHYHO�ODZ�LPSOHPHQWLQJ�LW���6HFRQGO\��HPSOR\HUV�ZKR�IDLO

WR�GR�WKLV�PD\�QHYHUWKHOHVV�HVFDSH�WKH�GHIDXOW�SURFHGXUH�E\�DUULYLQJ�DW

DQ�DJUHHPHQW�ZLWK�D� µVSHFLDO�QHJRWLDWLQJ�ERG\¶�RI� HPSOR\HHV�ZLWKLQ

WKUHH�\HDUV�RI�QHJRWLDWLRQV�EHJLQQLQJ�

7KH�'LUHFWLYH�RSHUDWHV�� WKHQ�� WKURXJK�D� µSHQDOW\�GHIDXOW¶� UXOH� �$\UHV

DQG� *HUWQHU�� ������ 'HDNLQ� DQG� +XJKHV�� ������� LQ� RWKHU� ZRUGV�� D

IDOOEDFN�SURYLVLRQ�ZKLFK�LQGXFHV�D�PRUH�SRZHUIXOO\�SODFHG�RU�EHWWHU�

LQIRUPHG�SDUW\��KHUH��WKH�HPSOR\HU��WR�HQWHU�LQWR�D�EDUJDLQLQJ�SURFHVV

ZKHQ�LW�RWKHUZLVH�ZRXOG�ODFN�DQ�LQFHQWLYH�WR�GR�VR��7KH�MXVWLILFDWLRQ

IRU� WKH�'LUHFWLYH�GHULYHV� IURP� WKH� IDLOXUH�RQ� WKH�SDUW�RI� WKH�PHPEHU

VWDWHV� WR�SXW� LQ�SODFH� VLPLODU�PHFKDQLVPV� WR�GHDO�ZLWK� WKH�SDUWLFXODU

LVVXH�RI�LQIRUPDWLRQ�DQG�FRQVXOWDWLRQ�LQ�WUDQVQDWLRQDO�FRPSDQLHV��7KH

'LUHFWLYH�FDQ�WKHUHIRUH�EH�VHHQ�DV�D�UHVSRQVH�WR�D�FRRUGLQDWLRQ�IDLOXUH

DW� WKH� OHYHO�RI� WKH�VWDWHV��+RZHYHU�� LW� WDNHV�HIIHFW�QRW�E\� LPSRVLQJ�D

XQLIRUP� VROXWLRQ� EXW� E\� HQFRXUDJLQJ� ERWK� PHPEHU� VWDWHV�� WKURXJK

WKHLU� ODZV�� DQG� FRPSDQLHV� WKHPVHOYHV�� WKURXJK� QHJRWLDWLRQV� ZLWK

HPSOR\HH�UHSUHVHQWDWLYHV��WR�GHYHORS�ORFDO�OHYHO�VROXWLRQV�

7KLV� SURFHGXUDO� RULHQWDWLRQ� DOVR� LQIOXHQFHG� WKH�'DYLJQRQ� 5HSRUW� RI

WKH�*URXS�RI�([SHUWV��'DYLJQRQ���������VHW�XS�WR�DQDO\VH�V\VWHPV�RI

ZRUNHU� LQYROYHPHQW�� ZKLFK� UHSRUWHG� LQ� 0D\� ������ 7KH� 5HSRUW

VXJJHVWHG� WKDW� RQH� ZD\� RI� PDNLQJ� SURJUHVV� RQ� WKH� (XURSHDQ

&RPSDQ\�6WDWXWH� SURSRVDO�ZRXOG� EH� WR� HQFRXUDJH� QHJRWLDWLRQV� RYHU

WKH� IRUP� RI� HPSOR\HH� SDUWLFLSDWLRQ� SULRU� WR� WKH� HVWDEOLVKPHQW� RI� DQ

6(�� $JUHHPHQW� KDV� VWLOO� QRW� EHHQ� UHDFKHG� LQ� WKH� &RXQFLO�� LQ� SDUW

EHFDXVH� RI� D� IDLOXUH� WR� UHDFK� FRQVHQVXV� RQ� WKH� µGHIDXOW� SURFHGXUH¶

ZKLFK� ZRXOG� EH� DSSOLHG� LQ� WKH� HYHQW� RI� D� IDLOXUH� E\� WKH� SDUWLHV� WR

DJUHH��+RZHYHU��LW�VHHPV�OLNHO\�WKDW��LI�WKH�GHDGORFN�RQ�WKH�(XURSHDQ

&RPSDQ\�6WDWXWH� LV� WR� EH� EURNHQ� DW� DOO�� D� SURFHGXUDO� VROXWLRQ� LV� WKH

ZD\�IRUZDUG�

,W� PD\� EH� VXJJHVWHG�� WKHQ�� WKDW� UHIOH[LYH� KDUPRQLVDWLRQ� RSHUDWHV� WR

LQGXFH� LQGLYLGXDO� VWDWHV� WR� HQWHU� LQWR� D� µUDFH� WR� WKH� WRS¶� ZKHQ� WKH\
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ZRXOG�KDYH�RWKHUZLVH�KDYH�DQ�LQFHQWLYH�GR�QRWKLQJ��WKH�µUHYHUVH�IUHH

ULGHU¶� HIIHFW�� RU� WR� FRPSHWH� RQ� WKH� EDVLV� RI� WKH� ZLWKGUDZDO� RI

SURWHFWLYH�VWDQGDUGV��WKH�µUDFH�WR�WKH�ERWWRP¶���7KLV�LV�GRQH�E\�JLYLQJ

VWDWHV�D�QXPEHU�RI�RSWLRQV�IRU�LPSOHPHQWDWLRQ��DV�ZHOO�DV�E\�DOORZLQJ

IRU� WKH� SRVVLELOLW\� WKDW� H[LVWLQJ�� VHOI�UHJXODWRU\� PHFKDQLVPV� FDQ� EH

XVHG� WR� FRPSO\� ZLWK� (8�ZLGH� VWDQGDUGV�� ,Q� WKHVH� ZD\V�� IDU� IURP

VXSSUHVVLQJ�UHJXODWRU\�LQQRYDWLRQ��KDUPRQLVDWLRQ�DLPV�WR�VWLPXODWH�LW�

����� 7HQVLRQV� EHWZHHQ� PDUNHW� LQWHJUDWLRQ� DQG� VWDNHKROGHU

UHSUHVHQWDWLRQ��WKH�FDVH�RI�WDNHRYHU�UHJXODWLRQ

7KLV�LV�QRW�WR�VXJJHVW�WKDW�WKH�SURFHVV�RI�UHIOH[LYH�KDUPRQLVDWLRQ�LV�D

VWUDLJKWIRUZDUG� RQH�� 2Q� WKH� FRQWUDU\�� LW� LV� D� KLJKO\� FRQWURYHUVLDO

WHFKQLTXH�� ,W� LV� FDOOHG� LQWR� TXHVWLRQ�� RQ� WKH� RQH� KDQG�� E\� WKRVH�ZKR

DUJXH� IRU� D� PRUH� FRPSUHKHQVLYH�� FHQWUDOO\�GULYHQ� DSSURDFK� WR� WKH

IXVLRQ�RI� OHJDO� V\VWHPV��2Q� WKH�RWKHU�� WKHUH�DUH� WKRVH�ZKR�VWUHVV� WKH

PHULWV� RI� PDUNHW� LQWHJUDWLRQ�� GULYHQ� E\� WKH� IUHH� PRYHPHQW� DQG

FRPSHWLWLRQ� SROLF\� SURYLVLRQV� RI� WKH� 7UHDW\�� 7KHVH� WHQVLRQV� DUH

H[HPSOLILHG� LQ� WKH� ORQJ�UXQQLQJ� GHEDWH� RYHU� WKH� GUDIW� 7KLUWHHQWK

'LUHFWLYH�RQ�WKH�5HJXODWLRQ�RI�7DNHRYHU�%LGV��7KH�KLVWRU\�RI�WKH�GUDIW

7KLUWHHQWK� 'LUHFWLYH� DOVR� RIIHUV� DQ� LQWHUHVWLQJ� FRPSDULVRQ� ZLWK� 86

H[SHULHQFH�

$V� QRWHG� DERYH�� KRVWLOH� WDNHRYHUV� DUH� D� UDULW\� LQ� PRVW� (8� PHPEHU

VWDWHV�� 7KH� PDMRU� H[FHSWLRQ� LV� %ULWDLQ�� ZKHUH� D� FRPELQDWLRQ� RI

FRUSRUDWH�JRYHUQDQFH�SUDFWLFHV��FHUWDLQ�UXOHV�RI�FRPSDQ\�ODZ�DQG�WKH

&LW\�&RGH�RQ�7DNHRYHUV�DQG�0HUJHUV�� WKH�SURGXFW�RI� VHOI�UHJXODWLRQ

LQ� WKH�ILQDQFLDO�VHFWRU��KDYH�FRPELQHG� WR�SURGXFH�D�YLJRURXV�PDUNHW

IRU�FRUSRUDWH�FRQWURO��'HIHQVLYH�WDFWLFV�E\�WDUJHW�ERDUGV�DUH�YLUWXDOO\

UXOHG�RXW�RQFH�D�ELG�VWDUWV�E\� WKH� UXOHV�RI� WKH�7DNHRYHU�&RGH��ZKLOH

VKDUHKROGHU� SUHVVXUH� KDV� VXFFHVVIXOO\� UHVLVWHG� WKH� LQWURGXFWLRQ� RI

SRLVRQ�SLOOV�DQG�VLPLODU�GHYLFHV�LQ�FRUSRUDWH�FRQVWLWXWLRQV�RI�WKH�NLQG

ZKLFK�ZHUH�XVHG�WR�GHIOHFW�KRVWLOH�ELGV�LQ�WKH�86�LQ�WKH�����V��'HDNLQ

DQG�6OLQJHU��������
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0XFK�RI� WKH�$PHULFDQ� �DQG�%ULWLVK��GHEDWH� WDNHV� LW� DV�JLYHQ� WKDW� DQ

DFWLYH�PDUNHW� IRU� FRUSRUDWH�FRQWURO�JHQHUDWHV�JDLQV� IRU� VKDUHKROGHUV�

RQ� DYHUDJH�� DV� ZHOO� DV� LQGXFLQJ� JUHDWHU� PDQDJHULDO� HIILFLHQF\�� HYHQ

WKRXJK� HYLGHQFH� IRU� WKLV� SURSRVLWLRQ� LV�� WR� VD\� WKH� OHDVW��PL[HG� �VHH

0XHOOHU�DQG�6LURZHU���������7KH�FRQWLQHQWDO�(XURSHDQ�GHEDWH�WHQGV�WR

IRFXV� RQ� WKH� QHJDWLYH� LPSOLFDWLRQV� RI� KRVWLOH� ELGV� IRU� VWDNHKROGHU

UHODWLRQV�� 7KLV� IRFXV� LV� QRW� VXUSULVLQJ�� JLYHQ� WKH� H[LVWHQFH� RI

DOWHUQDWLYH� PHFKDQLVPV� ZLWKLQ� µLQVLGHU� V\VWHPV¶� IRU� KROGLQJ� WKH

PDQDJHPHQW� RI� SXEOLF� FRPSDQLHV� DFFRXQWDEOH�� VXFK� DV� FURVV�

VKDUHKROGLQJV��WKH�FORVH�LQYROYHPHQW�RI�EDQNV�LQ�PRQLWRULQJ��DQG�WKH

RSHUDWLRQV�RI�VXSHUYLVRU\�ERDUGV��7KH�GUDIW�7KLUWHHQWK�'LUHFWLYH�FXWV

DFURVV� WKLV� GHEDWH� E\� SURSRVLQJ�� LQ� HIIHFW�� DQ� H[WHQVLRQ� RI� WKH

VKDUHKROGHU�SURWHFWLRQ�PHFKDQLVPV�RI� WKH�8.�7DNHRYHU�&RGH� WR� WKH

RWKHU�PHPEHU�VWDWHV��WKHVH�ZRXOG�LQFOXGH�WKH�RXWODZLQJ�RI�PRVW�ELG�

IUXVWUDWLQJ�WDFWLFV�E\� WDUJHW�ERDUGV�� UHTXLUHPHQWV� IRU� WKH� WDUJHW�ERDUG

WR� REWDLQ� QHXWUDO� ILQDQFLDO� DGYLFH� RQ� WKH� PHULWV� RI� D� ELG�� DQG� WKH

LPSRVLWLRQ� RI� YDULRXV� GXWLHV� RQ� ELGGHUV�� LQFOXGLQJ� DQ� REOLJDWLRQ� RI

HTXDO� WUHDWPHQW� ZLWK� UHJDUG� WR� VKDUHKROGHUV� RI� WKH� WDUJHW�� WKHUHE\

UXOLQJ�RXW�PRVW�W\SHV�RI�µFRHUFLYH¶�ELGV�

2SSRVLWLRQ� WR� WKH� 7KLUWHHQWK� 'LUHFWLYH� KDV� FRPH� IURP� WZR� PDLQ

VRXUFHV��2Q�WKH�RQH�KDQG�� WKH�&LW\�3DQHO�RQ�7DNHRYHUV�DQG�0HUJHUV

KDV� UHVLVWHG� LW� RQ� WKH� JURXQGV� WKDW� LWV� RZQ� UHODWLYHO\� LQIRUPDO

SURFHGXUHV�ZRXOG�EH�SXW� LQ� MHRSDUG\�E\�DQ\�WUDQVIHU�RI�DXWKRULW\�IRU

UHJXODWLQJ� ELGV� WR� WKH� FRXUWV� DQG�RU� WKH� (XURSHDQ� &RPPLVVLRQ�� ,Q

UHVSRQVH� WR� WKLV� REMHFWLRQ�� WKH� ODWHVW� YHUVLRQ� RI� WKH�'LUHFWLYH� DOORZV

PHPEHU�VWDWHV�WR�LPSOHPHQW� LWV�SURYLVLRQV�E\�ZD\�RI�GHOHJDWLRQ�WR�D

VHOI�UHJXODWRU\� ERG\� VXFK� DV� WKH� &LW\� 3DQHO�� 7KH� RWKHU� VHW� RI

REMHFWLRQV� KDV� EHHQ� UDLVHG� WKURXJK� WKH� (XURSHDQ� 3DUOLDPHQW�� DQG

UHODWHV� WR� WKH�ZHDNQHVV�RI� WKRVH�SDUWV�RI� WKH�'LUHFWLYH�ZKLFK� DLP� WR

FRQIHU�D�GHJUHH�RI�SURWHFWLRQ�RQ�QRQ�VKDUHKROGHU�VWDNHKROGHUV�

7KH�FXUUHQW�GUDIW�RI� WKH�7KLUWHHQWK�'LUHFWLYH� UHTXLUHV� WKH�ERDUG�RI� D

WDUJHW�FRPSDQ\� WR� µDFW� LQ� WKH� LQWHUHVWV�RI�DOO� WKH�FRPSDQ\�� LQFOXGLQJ

HPSOR\PHQW¶� ZKHQ� UHVSRQGLQJ� WR� D� ELG�
��
� 6LPLODUO\�� VHFWLRQ� ���� RI

WKH�8.�&RPSDQLHV�$FW������UHTXLUHV�GLUHFWRUV�WR�WDNH�WKH�LQWHUHVWV�RI
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WKH�FRPSDQ\¶V�HPSOR\HHV�LQWR�DFFRXQW�ZKHQ�GLVFKDUJLQJ�WKHLU�GXWLHV

WR� WKH� FRPSDQ\�� 7KLV� SURYLVLRQ�� GHVSLWH� LWV� VXSHUILFLDOLW\� WR� FHUWDLQ

µWKLUG�JHQHUDWLRQ¶�VWDNHKROGHU�VWDWXWHV� LQ� WKH�86��KDV�KDG� OLWWOH�RU�QR

HIIHFW� LQ� WHUPV� RI� SURWHFWLQJ� HPSOR\HH� LQWHUHVWV� GXULQJ� D� ELG�

(PSOR\HHV� KDYH� QR� VWDQGLQJ� WR� EULQJ� DQ� DFWLRQ� IRU� EUHDFK� RI

GLUHFWRUV¶�GXWLHV�E\�WKH�WDUJHW�ERDUG��DQG�VHFWLRQ�����LV�RYHUVKDGRZHG

LQ� DQ\� HYHQW� E\� SURYLVLRQV� RI� WKH� 7DNHRYHU� &RGH� ZKLFK� SODFH

GLUHFWRUV� XQGHU� D� VHULHV� RI� VSHFLILF� REOLJDWLRQV� WR� HQVXUH� WKDW

VKDUHKROGHUV� UHFHLYH�GLVLQWHUHVWHG�DGYLFH�DERXW�ZKHWKHU� WKH�ELG� LV� LQ

WKHLU�LQWHUHVWV��'HDNLQ�DQG�6OLQJHU��������

$�PRUH� FRQFUHWH�PHDVXUH� RI� VWDNHKROGHU� SURWHFWLRQ�ZKLFK� KDV� EHHQ

SURSRVHG� IURP� WLPH� WR� WLPH� LQ� WKH� SURWUDFWHG� GHEDWH� RYHU� WKH� GUDIW

7KLUWHHQWK� 'LUHFWLYH� LV� WR� UHTXLUH� ERWK� WKH� ELGGHU� DQG� WKH� WDUJHW

FRPSDQLHV� WR� HQJDJH� LQ� D� SURFHVV� RI� FRQVXOWDWLRQ� ZLWK� HPSOR\HH

UHSUHVHQWDWLYHV� GXULQJ� WKH� FRXUVH� RI� WKH� ELG�� 5XOH� ����� RI� WKH

7DNHRYHU� &RGH� PHUHO\� UHTXLUHV� WKH� ELGGHU� FRPSDQ\� WR� VWDWH� LWV

LQWHQWLRQV� ZLWK� UHJDUG� WR� IXWXUH� UHODWLRQV� ZLWK� HPSOR\HHV�� 2IIHU

GRFXPHQWV� LVVXHG� E\� ELGGHUV� XQGHU� WKH� UXOHV� RI� WKH� &RGH� QHDUO\

DOZD\V� FRQWDLQ� D� VWDWHPHQW� WR� WKH� HIIHFW� WKDW� H[LVWLQJ� ULJKWV� RI

HPSOR\HHV�ZLOO� EH� IXOO\� UHVSHFWHG��7KLV� VD\V�QRWKLQJ�PRUH� WKDQ� WKDW

WKH�ELGGHU�FRPSDQ\�ZLOO�UHVSHFW�WKH�FRPSDQ\¶V�SULRU�OHJDO�REOLJDWLRQV

WR� LWV� HPSOR\HHV�� LW�KDV�EHFRPH�D� IRUPDOLW\��ZKLFK� LV� UHSUHVHQWHG� LQ

RIIHU� GRFXPHQWDWLRQ� E\� WKH� XVH� RI� D� VWDQGDUG� µERLOHUSODWH¶� IRUPXOD

�6OLQJHU�DQG�'HDNLQ��������

,I� PDQDJHPHQWV� ZHUH� UHTXLUHG� WR� FRQVXOW� ZLWK� HPSOR\HH

UHSUHVHQWDWLYHV�LQ�WKH�FRXUVH�RI�WKH�ELG��WKLV�FRXOG�VXEVWDQWLDOO\�DIIHFW

WKH�UHODWLYH�EDODQFH�RI�SRZHU�DQG�LQIOXHQFH�RI�VKDUHKROGHUV�DQG�RWKHU

VWDNHKROGHU�JURXSV��6XFK�LQIRUPDWLRQ�DQG�FRQVXOWDWLRQ�ULJKWV�DOUHDG\

H[LVW� XQGHU� (8� ODZ� LQ� UHVSHFW� RI� GHFLVLRQV� IRU� FROOHFWLYH

UHGXQGDQFLHV
��
� DQG� FRUSRUDWH� UHRUJDQLVDWLRQV� HIIHFWHG� WKURXJK� D

EXVLQHVV� WUDQVIHU�
��
� 7R� FRQVXOW� HPSOR\HH� UHSUHVHQWDWLYHV�� LQ� WKLV

FRQWH[W�� PHDQV� WR� GR� VR� ZLWK� D� YLHZ� WR� PDNLQJ� DQ� DJUHHPHQW� �VHH

'HDNLQ� DQG� 0RUULV�� ������ ���������� +RZHYHU�� WKH� H[LVWLQJ

FRQVXOWDWLRQ�ULJKWV�GR�QRW�H[WHQG�WR�FKDQJHV�RI�FRQWURO�E\�D�WUDQVIHU�RI
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VKDUHV��DV�LV�WKH�FDVH�ZLWK�D�WDNHRYHU�ELG�
��
�7KH�DQRPDO\�SHUVLVWV�VLQFH

LQ� UHFHQW� GUDIWV� RI� WKH� 7KLUWHHQWK� 'LUHFWLYH�� FRQFHUQV� DERXW� WKH

SRVVLELOLW\�RI�OHQJWK\�DQG�FRVWO\�GLVUXSWLRQV�WR�ELGV�OHG�WR�WKH�GHOHWLRQ

RI� DQ\� UHIHUHQFHV� WR� HPSOR\HHV¶� FRQVXOWDWLRQ� ULJKWV�� DV� RSSRVHG� WR

OHVVHU� ULJKWV� WR� UHFHLYH� LQIRUPDWLRQ�� 7KH� GUDIW� 'LUHFWLYH� FXUUHQWO\

IROORZV� WKH� OHDG� RI� UXOH� ����� RI� WKH� 8.�7DNHRYHU� &RGH�� ZKLFK�� DV

KDYH�VHHQ��PHUHO\�UHTXLUHV�ELGGHUV�WR�VWDWH�WKHLU�LQWHQWLRQV�ZLWK�UHJDUG

WR�WKH�IXWXUH�WUHDWPHQW�RI�HPSOR\HHV�
��

7KLV�LV�QRW�WKH�RFFDVLRQ�WR�UHYLVLW�WKH�GHEDWH�DERXW�ZKHWKHU�WKH�PDUNHW

IRU� FRUSRUDWH� FRQWURO� DOZD\V� DQG� HYHU\ZKHUH� RSHUDWHV�� DV� LWV

SURSRQHQWV�LQVLVW��LQ�WKH�LQWHUHVWV�RI�HFRQRPLF�HIILFLHQF\��)RU�SUHVHQW

SXUSRVHV��WKH�LQWHUHVW�RI�WKH�GUDIW�7KLUWHHQWK�'LUHFWLYH�OLHV�LQ�WKH�YHU\

GLIIHUHQW� ZD\� LQ� ZKLFK� WKLV� TXHVWLRQ� KDV� EHHQ� DSSURDFKHG� LQ� WKH

(XURSHDQ�DQG�86�FRQWH[WV��,Q�WKH�8QLWHG�6WDWHV��OHJDO�UHVWULFWLRQV�RQ

KRVWLOH� WDNHRYHUV� HPHUJHG� LQ� WKH� ����V� WKURXJK� WKH� SURFHVV� RI

UHJXODWRU\� FRPSHWLWLRQ� EHWZHHQ� VWDWHV�� 7KHUH� LV� FRQVLGHUDEOH

GLVDJUHHPHQW�DPRQJ�FRUSRUDWH� ODZ�VFKRODUV�DV� WR� WKH�VLJQLILFDQFH�RI

'HODZDUH¶V�DGRSWLRQ�RI�FHUWDLQ�HOHPHQWV�RI�WKH�WKLUG�JHQHUDWLRQ�PRGHO

RI� VWDNHKROGHU� VWDWXWHV��'R� WKH�'HODZDUH� DPHQGPHQWV� UHIOHFW� RQO\� D

PLQLPDO�PRYH�LQ�IDYRXU�RI�VWDNHKROGHU�SURWHFWLRQ��5RPDQR���������RU

D�PRUH�VHULRXV�EUHDFK�LQ�WKH�PDUNHW�IRU�FRUSRUDWH�FRQWURO��ZLWK�VHULRXV

LPSOLFDWLRQV�IRU�WKH�SURWHFWLRQ�RI�VKDUHKROGHU�YDOXH"�,I�WKH�ODWWHU��GRHV

WKLV� LQGLFDWH� WKDW� WKH� SURFHVV� RI� LQWHU�MXULVGLFWLRQDO� FRPSHWLWLRQ� LV

FDSDEOH� RI� SURGXFLQJ� LQHIILFLHQW� UHVXOWV�� RQ� WKH� EDVLV� WKDW� VWDWH

OHJLVODWXUHV� DUH� XQGXO\� VXVFHSWLEOH� WR� WKH� FODLPV� RI� FRUSRUDWH

PDQDJHUV�ZKR� DUH� UHVSRQVLEOH� IRU� WDNLQJ� GHFLVLRQV� RQ� LQFRUSRUDWLRQ

DQG� UH�LQFRUSRUDWLRQ� �%HEFKXFN� DQG� )HUUHOO�� �����"� (LWKHU� ZD\�� D

VROXWLRQ� RI� D� NLQG� WR� WKH� FRQIOLFWLQJ� SUHVVXUHV� DVVRFLDWHG� ZLWK� WKH

KRVWLOH�WDNHRYHU�KDV�EHHQ�DUULYHG�DW�WKURXJK�D�SURFHVV�RI�GHFHQWUDOLVHG

DGDSWDWLRQ�WR�FKDQJLQJ�HFRQRPLF�DQG�SROLWLFDO�FLUFXPVWDQFHV�

,Q�WKH�FRQWH[W�RI�WKH�(8��WKH�VDPH�GHEDWH�KDV�EHHQ�FDUULHG�RQ�WKURXJK

D�SURFHVV�RI�QHJRWLDWLRQ� DQG�GHOLEHUDWLRQ�RYHU�PDQ\�\HDUV��0DQ\�RI

WKH�VDPH�LQWHUHVW�JURXSV�KDYH�EHHQ�LQYROYHG�DV�LQ�WKH�86��LQVWLWXWLRQDO

VKDUHKROGHUV�� OHJDO� DQG� ILQDQFLDO� SURIHVVLRQDOV�� WUDGH� XQLRQV�� DQG
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JRYHUQPHQWV� DW� YDULRXV� OHYHOV�� $V� WKH� 7KLUWHHQWK� 'LUHFWLYH� KDV

HYROYHG� WKURXJK� YDULRXV� GUDIWV�� WKH� SULFH� RI� UHDFKLQJ� DJUHHPHQW� KDV

EHHQ� WKH� QHHG� WR� DFFRPPRGDWH� GLIIHUHQW� LQWHUHVWV� ZLWKLQ� WKH

IUDPHZRUN�RI�D�VLQJOH�OHJDO�PHDVXUH��7KLV�KDV�UHVXOWHG�LQ�WKH�NLQG�RI

µUHIOH[LYH¶� KDUPRQLVDWLRQ� ZKLFK� KDV� EHFRPH� FKDUDFWHULVWLF� RI� WKH

VLQJOH� PDUNHW� SURJUDPPH�� %XW� WKH� GLIILFXOWLHV� RI� UHDFKLQJ� D

FRPSURPLVH�E\�WKLV�URXWH�DUH�FOHDU��7KH�GDQJHU�LV�WKDW�D�FOHDU�VROXWLRQ

WR� WKH� FRQIOLFW� EHWZHHQ� VWDNHKROGHU� ULJKWV� DQG� WKH� SXUVXLW� RI�PDUNHW

LQWHJUDWLRQ� ZLOO� QRW� HPHUJH�� 0RUHRYHU�� WKH� SURFHVV� LOOXVWUDWHV� KRZ

YXOQHUDEOH� WKH� SURFHVV� RI� ODZ�PDNLQJ� DW� (8� OHYHO� LV� WR� FRQFHUWHG

DFWLRQ�E\�SRZHUIXOO\�VLWXDWHG�LQWHUHVWHG�JURXSV��DQG�KRZ�PDUJLQDO�WKH

UROH� RI� WKH� (XURSHDQ� 3DUOLDPHQW� VWLOO� LV� ZLWKLQ� WKLV� SURFHVV� �VHH

9LOOLHUV���������7KHVH�SXEOLF�FKRLFH�GLPHQVLRQV�RI�WKH�(XURSHDQ�ODZ�

PDNLQJ� SURFHVV� XQGRXEWHGO\� UHTXLUH� IXUWKHU� DQDO\VLV� DQG� UHVHDUFK

DORQJ� WKH� OLQHV� RSHQHG� XS� E\� VLPLODU� 86� VWXGLHV� RI� WKH� 'HODZDUH

HIIHFW��VHH�5RH���������:KDW�LV�VWULNLQJ�RQ�ILUVW�LPSUHVVLRQ�LV�KRZ�WKH

UHFHQW� GLOXWLRQ� RI� WKH� HPSOR\HH� FRQVXOWDWLRQ� SURYLVLRQV� RI� WKH

7KLUWHHQWK� 'LUHFWLYH� FRQWUDVWV� VWURQJO\� ZLWK� WKH� DFKLHYHPHQW� RI

UHJXODWRU\�FRPSHWLWLRQ�LQ�SURGXFLQJ�SUR�VWDNHKROGHU�OHJLVODWLRQ�LQ�WKH

86�FRQWH[W�

���&RQFOXVLRQ

7KH� VWXG\� RI� (XURSHDQ� FRPSDQ\� ODZ� KDV� LPSRUWDQW� OHVVRQV� IRU� RXU

EURDGHU�XQGHUVWDQGLQJ�RI�WKH�UROH�RI�KDUPRQLVDWLRQ�ZLWKLQ�WKH�SURFHVV

RI� OHJDO� DQG� HFRQRPLF� LQWHJUDWLRQ�� 7KH� IRUP� RI� KDUPRQLVLQJ

OHJLVODWLRQ� LQ�(XURSH�KDV�PRYHG�DZD\� IURP� WKH�SUHVFULSWLYH� VW\OH�RI

WKH�HDUO\�����V�� LQ�IDYRXU�RI�µUHIOH[LYH¶�UHJXODWRU\� WHFKQLTXHV�ZKLFK

DLP� WR� HQFRXUDJH� GHFHQWUDOLVHG� IRUPV� RI� VHOI�UHJXODWLRQ� DW� PHPEHU

VWDWH� OHYHO� DQG� EHORZ�� %\� FRQWUDVW�� WKH� SULQFLSDO� DOWHUQDWLYH� WR� WKLV

IRUP�RI�UHIOH[LYH�KDUPRQLVDWLRQ�±�FRXUW�OHG�GHUHJXODWLRQ�RU�µQHJDWLYH

KDUPRQLVDWLRQ¶�� LQLWLDWHG� E\� D� ULJLG� LQWHUSUHWDWLRQ� RI� WKH� IUHHGRP� RI

HVWDEOLVKPHQW� SURYLVLRQV� RI� WKH� (&� 7UHDW\� ±� ZRXOG� OLPLW� WKH

DXWRQRP\� RI� PHPEHU� VWDWHV� LQ� WKH� FRPSDQ\� ODZ� ILHOG� DQG� WKHUHE\

LQGXFH�D�JUHDWHU�GHJUHH�RI�FRQYHUJHQFH�RYHU�WLPH��,W�KDV�EHHQ�DUJXHG

LQ�WKLV�SDSHU�WKDW�LI�QHJDWLYH�KDUPRQLVDWLRQ�ZHUH�WR�EH�H[WHQGHG�LQ�WKLV
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ZD\��LW�ZRXOG�EH�DW�WKH�H[SHQVH�RI�WKRVH�PHFKDQLVPV�RI�HYROXWLRQDU\

DGDSWDWLRQ� ZKLFK� FXUUHQWO\� RSHUDWH� ZLWKLQ� PHPEHU� VWDWHV�� 7KHUH� LV

WKHUHIRUH�QR�JXDUDQWHH�WKDW�D�SURFHVV�RI�QHJDWLYH�KDUPRQLVDWLRQ�ZRXOG

OHDG� WR� JUHDWHU� HIILFLHQF\� DQG�� LQGHHG�� JRRG� UHDVRQ� WR� WKLQN� WKDW� LW

ZRXOG�QRW�

,Q�SUDFWLFH��WKHUH�DUH�OLPLWV�WR�ZKDW�FRXUW�OHG�LQWHUYHQWLRQ�FDQ�DFKLHYH�

7KH�SURVSHFWV�RI�D�'HODZDUH�OLNH�HIIHFW�HPHUJLQJ�ZLWKLQ�WKH�(8�LQ�WKH

IRUHVHHDEOH� IXWXUH� ZRXOG� EH� UHPRWH� HYHQ� LI� WKH� VLqJH� UpHO� GRFWULQH

ZHUH� WR� IDOO� DV� D� UHVXOW� RI� VRPH� RI� WKH� EURDGHU� LQWHUSUHWDWLRQV� EHLQJ

SODFHG� RQ� WKH� (&-¶V� GHFLVLRQ� LQ� WKH�&HQWURV� FDVH�� 7KH� FRQGLWLRQV

XQGHU�ZKLFK�WKH�H[LW�EDVHG�PHFKDQLVP�RI�UHLQFRUSRUDWLRQ�FRXOG�VHUYH

DV�WKH�EDVLV�IRU�FRPSHWLWLRQ�EHWZHHQ�OHJDO�V\VWHPV�GR�QRW�\HW�H[LVW��,Q

RUGHU�IRU�86�VW\OH�FRPSHWLWLYH�IHGHUDOLVP�WR�HPHUJH�ZLWKLQ�FRPSDQ\

ODZ��VRPH�GHJUHH�RI�KDUPRQLVDWLRQ�RI�WKH�UXOHV�RI�WKH�FRQIOLFWV�RI�ODZV

DQG� WKH� SUDFWLFHV� RI� WKH�PHPEHU� VWDWHV� UHODWLQJ� WR� LQFRUSRUDWLRQ� DQG

UHLQFRUSRUDWLRQ�ZRXOG�EH�UHTXLUHG��7KXV�WKH�TXHVWLRQ�RI�ZKLFK�LVVXHV

DUH�DSSURSULDWH�IRU�KDUPRQLVDWLRQ��DQG�WKH�WHFKQLTXHV�ZKLFK�VKRXOG�EH

XVHG�WR�LPSOHPHQW�KDUPRQLVLQJ�PHDVXUHV��FDQQRW�EH�DYRLGHG�

)URP� WKLV� SHUVSHFWLYH�� D� VWURQJ� FDVH� FDQ� EH� PDGH� IRU� D� IRUP� RI

KDUPRQLVDWLRQ� ZKLFK� UHIOHFWV� WKH� GLIIHUHQW� WUDGLWLRQV� RI� FRUSRUDWH

JRYHUQDQFH�ZLWKLQ�WKH�PHPEHU�VWDWHV��UDWKHU�WKDQ�DWWHPSWLQJ�WR�HURGH

WKRVH� GLVWLQFWLRQV�� 7KLV� LPSOLHV� D� SURFHGXUDO� RULHQWDWLRQ� WR� WKH� ODZ�

WKDW� LV� WR� VD\�� RQH�ZKLFK� DLPV� WR� SURPRWH� DXWRQRP\� DW� WKH� OHYHO� RI

VHOI�UHJXODWRU\� V\VWHPV� ERWK� EHORZ� DQG� EH\RQG� WKRVH� RI� QDWLRQDO

JRYHUQPHQWV��6XFK�DQ�DSSURDFK�ZRXOG�ILQG�LWV�FRQFUHWH�H[SUHVVLRQ�LQ

OHJDO� PHDVXUHV� ZKLFK� SURPRWH� PHFKDQLVPV� RI� FROOHFWLYH� YRLFH� DQG

UHSUHVHQWDWLRQ�� 7KH� (XURSHDQ� :RUNV� &RXQFLOV� 'LUHFWLYH� LV� RQH

QRWDEOH�� UHFHQW� H[DPSOH� RI� WKLV� DSSURDFK�� 7KH� GUDIW� 7KLUWHHQWK

'LUHFWLYH�RQ�WDNHRYHU�ELGV�PD\�SURYH�WR�EH�DQRWKHU��DOWKRXJK��LQ�WKLV

FDVH�� WKHUH� LV�DUJXDEO\�D�QHHG�IRU� WKH�YRLFHV�RI�HPSOR\HHV�DQG�RWKHU

VWDNHKROGHUV� WR� EH� UHSUHVHQWHG� DORQJVLGH� WKRVH� RI� WKH� LQVWLWXWLRQDO

VKDUHKROGHUV� DQG� PDUNHW� SURIHVVLRQDOV� ZKR� FXUUHQWO\� GRPLQDWH� WKH

IUDPLQJ�DQG�RSHUDWLRQ�RI�WDNHRYHU�FRGHV�
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7KH� HQGXULQJ� FRQWULEXWLRQ� RI� (XURSHDQ� FRPSDQ\� ODZ� WR� WKH� ZLGHU

(XURSHDQ� SURMHFW� LV� OLNHO\� WR� OLH� LQ� WKH� IXUWKHU� HODERUDWLRQ� RI� WKHVH

WHFKQLTXHV� RI� UHIOH[LYH� UHJXODWLRQ�� (XURSHDQ�OHYHO� KDUPRQLVDWLRQ� LV

ZLGHO\�EXW�ZURQJO\�VHHQ��E\�DQDORJ\�ZLWK�86� IHGHUDO� OHJLVODWLRQ�� DV

EORFNLQJ�SURFHVVHV�RI�LQQRYDWLRQ�DQG�GLVFRYHU\�LQ�VWDWH�ODZV��WKHUHE\

SUHYHQWLQJ�WKH�HPHUJHQFH�RI�HIILFLHQW�UHJXODWRU\�VROXWLRQV��7KLV�SDSHU

KDV� VXJJHVWHG� WKDW� LW� PD\� EH� PRUH� PHDQLQJIXO�� LQ� WKH� (XURSHDQ

FRQWH[W�DW�OHDVW��WR�VHH�KDUPRQLVDWLRQ�DV�D�JXDUDQWRU�RI�GLYHUVLW\�LQ�WKH

ODZV� DQG� SUDFWLFHV� RI� WKH� GLIIHUHQW� PHPEHU� VWDWHV�� ZKLOH� DOVR

HQFRXUDJLQJ� LQQRYDWLRQ� LQ� IRUPV� RI� VHOI�UHJXODWLRQ� LQ� WKH� FRUSRUDWH

DQG�ILQDQFLDO�VSKHUHV��&R�HYROXWLRQ�EDVHG�RQ�GLYHUVLW\�DW�WKH�OHYHO�RI

QDWLRQDO� OHJDO� V\VWHPV�� FRXSOHG� ZLWK� HQFRXUDJHPHQW� IRU� GHYROYHG

VROXWLRQV�� UHSUHVHQWV� D� PRUH� OLNHO\� SDWK� IRU� (XURSHDQ� FRPSDQ\� ODZ

WKDQ�WKH�W\SH�RI�FRQYHUJHQFH�DURXQG�D�VLQJOH��GRPLQDQW�UHJLPH�ZKLFK

DSSHDUV�WR�FKDUDFWHULVH�WKH�'HODZDUH�HIIHFW�LQ�WKH�86�FRQWH[W�
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1RWHV

�� &DVH�&��������&HQWURV�/WG��Y��(UKYHUYV�RJ�6HONDEVVWU\UHOVHQ���

0DUFK� ������ �DYDLODEOH� RQ� WKH� LQWHUQHW� DW

KWWS���HXURSD�HX�LQW�MXULVS�FJL�ELQ�JHW��

�� 9LpQRW��������FLWHG�LQ�$OFRXIIH�DQG�$OFRXIIH�����������

�� &DVH��������5HZH�=HQWUDO�$*�Y��%XQGHVPRQRSOYHUZDOWXQJ�I�U

%UDQWZHLQQ�>����@�(&5�����

�� -RLQHG� &DVHV� &�������� DQG� &�������� .HFN� DQG� 0LWKRXDUG

>����@�(&5�,������

�� )RU�DQ�DFFRXQW�RI�HDUOLHU�FDVH�ODZ��VHH�0RUWLPHU�������

�� &DVH�&��������&HQWURV� /WG�� Y��(UKYHUYV�� RJ� 6HOVNDEVVWU\HOVHQ

�DYDLODEOH� RQ� WKH� LQWHUQHW� DW� KWWS���HXURSD�HX�LQW�MXULVS�FJL�

ELQ�JHW��

�� &HQWURV��-XGJPHQW�RI�WKH�&RXUW��DW�SDUDV��������

�� ,ELG���SDUD�����

�� ,ELG���SDUD�����

��� ,ELG���SDUD�����

��� 2Q� UHJXODWRU\� FRPSHWLWLRQ� LQ� VHFXULWLHV� ODZ�� VHH� /LFKW�� ����

�GLVFXVVLQJ� WKH� HIIHFWV� RI� PXOWLSOH� OLVWLQJ�� DQG� $PLKXG� DQG

0HQGHOVRQ�� ����� �GLVFXVVLQJ� PXOWLSOH� WUDGLQJ� RI� VHFXULWLHV� RQ

GLIIHUHQW�VWRFN�H[FKDQJHV�ZLWKRXW�WKH�FRQVHQW�RI�WKH�LVVXHU���2Q

DUJXPHQWV� IRU� DQG� DJDLQVW� WKH� FUHDWLRQ� RI� MXULVGLFWLRQDO

FRPSHWLWLRQ� LQ� VHFXULWLHV� ODZ�� VHH� &KRL� DQG� *X]PDQ�� �����

������5RPDQR��������)R[���������
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��� 2Q� ODERXU� ODZ�� VHH� &DVH� &��������5XVK� 3RUWXJXHVD� /WGD�� Y�

2IILFH� 1DWLRQDOH� G¶,PPLJUDWLRQ� >����@� (&5� ������ 'DYLHV�

������'HDNLQ��������DQG�RQ� WD[� ODZ��VHH�&DVH�������5��Y��+0

7UHDVXU\� DQG� &RPPLVVLRQHUV� RI� WKH� ,QODQG� 5HYHQXH�� H[�SDUWH

'DLO\�0DLO�DQG�*HQHUDO�7UXVW�SOF� >����@�(&5�������GLVFXVVHG

E\�0RUWLPHU�������

��� ,ELG�

��� 6HH� )UHHGPDQ� DQG� *RGZLQ�� ������ +LFNV�� 'UXU\� DQG

6PDOOFRPEH�������

��� &DVH�&���������GLVFXVVHG�DERYH�

��� 'LUHFWLYH�������

��� 7KH� 'LUHFWLYH� DSSOLHV� WR� µ&RPPXQLW\�VFDOH� XQGHUWDNLQJV¶�

ZKLFK�DUH�XQGHUWDNLQJV�ZLWK�DW�OHDVW�������HPSOR\HHV�LQ�WKH�(8

DV�D�ZKROH�DQG�����HPSOR\HHV�LQ�DW�OHDVW�WZR�PHPEHU�VWDWHV��D

VLPLODU� GHILQLWLRQ� DSSOLHV� WR� JURXS� XQGHUWDNLQJV� RSHUDWLQJ� DW

&RPPXQLW\�OHYHO��)RU�DQ�RYHUYLHZ�RI�WKH�'LUHFWLYH¶V�SURYLVLRQV

VHH� 'HDNLQ� DQG� 0RUULV�� ������ ���� HW� VHT�� )RU� D� YDOXDEOH

GLVFXVVLRQ�RI�WKH�'LUHFWLYH�LQ�WKH�FRQWH[W�RI�D�ZLGHU�DUJXPHQW�LQ

IDYRXU�RI�XVLQJ�(8�OHYHO�LQWHUYHQWLRQV�WR�PDLQWDLQ�QDWLRQDO�DQG

VXE�QDWLRQDO�GLYHUVLW\��VHH�6WUHHFN�������

��� $UWLFOH� �����F��� 6HH� 2IILFLDO� -RXUQDO� RI� WKH� (XURSHDQ

&RPPXQLWLHV��&���������������

��� 7KLV�OHJLVODWLRQ�GDWHV�EDFN�WR������DQG�LV�FXUUHQWO\�FRQWDLQHG�LQ

WKH� 7UDGH� 8QLRQ� DQG� /DERXU� 5HODWLRQV� �&RQVROLGDWLRQ�� $FW

������,W�LV�VXSSRUWHG�E\�D�QXPEHU�RI�(&�GLUHFWLYHV��LQ�SDUWLFXODU

'LUHFWLYH��������RQ�&ROOHFWLYH�5HGXQGDQFLHV��

��� 7KH� 7UDQVIHU� RI� 8QGHUWDNLQJV� �3URWHFWLRQ� RI� (PSOR\PHQW�

5HJXODWLRQV� ������ LPSOHPHQWLQJ� (&� 'LUHFWLYH� ������� �WKH



��

µ$FTXLUHG�5LJKWV�'LUHFWLYH¶��

��� 7KHUH� LV� D� SURYLVLRQ� IRU� WKHUH� WR� EH� DQQXDO� FRQVXOWDWLRQ� RYHU

PHUJHU� SODQV� EHWZHHQ� FRPSDQ\� UHSUHVHQWDWLYHV� DQG

UHSUHVHQWDWLYHV� RI� HPSOR\HHV� LQ� WKH� $QQH[� WR� WKH� (:&

'LUHFWLYH��+RZHYHU��LW�LV�DUJXDEOH�WKDW�WKLV�SURYLVLRQ��RQ�LWV�RZQ�

LW� XQOLNHO\� WR� OHDG� WR� VLJQLILFDQW� HPSOR\HH� SDUWLFLSDWLRQ� LQ

GHFLVLRQ�PDNLQJ�RQ�PHUJHUV��VHH�:KHHOHU�������

��� 7KH�DPHQGHG�SURSRVDO�LV�SXEOLVKHG�LQ�WKH�2IILFLDO�-RXUQDO�RI�WKH

(XURSHDQ�&RPPXQLWLHV��������&����������������7KH�EDFNJURXQG

WR� WKH� SURSRVDO� LV� H[SODLQHG� LQ� &RPPLVVLRQ� GRFXPHQW� &20

���������ILQDO��6HH�DOVR�+RXVH�RI�/RUGV�6HOHFW�&RPPLWWHH�RQ�WKH

(XURSHDQ�&RPPXQLWLHV��7DNHRYHU�%LGV�� ��
WK
�5HSRUW��+/�3DSHU

�����6HVVLRQ����������,Q�-XQH������WKH�PHPEHU�VWDWHV�DJUHHG�D

FRPPRQ�SRVLWLRQ�RQ�WKH�ODWHVW�IRUP�RI�WKH�GUDIW�'LUHFWLYH��DQG�LW

VHHPV�KLJKO\�OLNHO\�WKDW� LW�ZLOO�EH�IRUPDOO\�DGRSWHG� LQ� WKH�QHDU

IXWXUH�
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%LEOLRJUDSK\

$OYD�� &�� ������� µ'HODZDUH� DQG� WKH� PDUNHW� IRU� FRUSRUDWH� FKDUWHUV�

KLVWRU\� DQG� DJHQF\¶��'HODZDUH� -RXUQDO� RI�&RUSRUDWH� /DZ�� ���

����

$PLKXG��<��DQG�0HQGHOVRQ��+���������µ$�QHZ�DSSURDFK�WR�WKH

UHJXODWLRQ�RI�WUDGLQJ�DFURVV�VHFXULWLHV�PDUNHWV¶��1HZ�<RUN

8QLYHUVLW\�/DZ�5HYLHZ����������������

$UPRXU�� -�� ������� µ6KDUH� FDSLWDO� DQG� FUHGLWRU� SURWHFWLRQ�� HIILFLHQW

UXOHV� IRU�D�PRGHUQ�FRPSDQ\� ODZ"¶�)RUWKFRPLQJ��(65&�&HQWUH

IRU� %XVLQHVV� 5HVHDUFK� :RUNLQJ� 3DSHU� ����� 8QLYHUVLW\� RI

&DPEULGJH�

$UPVWURQJ�� .�� DQG� %XOPHU�� 6�� ������� 7KH� *RYHUQDQFH� RI� WKH

(XURSHDQ� 6LQJOH� 0DUNHW�� 0DQFKHVWHU�� 0DQFKHVWHU� 8QLYHUVLW\

3UHVV�

$\UHV��,��DQG�*HUWQHU��5���������µ)LOOLQJ�JDSV�LQ�LQFRPSOHWH�FRQWUDFWV�

D�WKHRU\�RI�GHIDXOW�UXOHV¶��<DOH�/DZ�-RXUQDO�������������

%DUQDUG��&�� ������� µ6XQGD\� WUDGLQJ�� D� GUDPD� LQ� ILYH�$FWV¶��0RGHUQ

/DZ�5HYLHZ����������

%HEFKXFN�� /�� ������� µ7KH� GHVLUDEOH� OLPLWV� LQ� VWDWH� FRPSHWLWLRQ� LQ

FRUSRUDWH�ODZ¶��+DUYDUG�/DZ�5HYLHZ�����������������

%HEFKXFN�� /�� DQG� )HUUHOO�� $�� ������� µ)HGHUDOLVP� DQG� WDNHRYHU� ODZ�

WKH� UDFH� WR� SURWHFW� PDQDJHUV� IURP� WDNHRYHUV¶�� &ROXPELD� /DZ

5HYLHZ����������������

%ODFN��-���������5XOHV�DQG�5HJXODWRUV��2[IRUG��&ODUHQGRQ�3UHVV�

&DU\�� :�� ������� µ)HGHUDOLVP� DQG� FRUSRUDWH� ODZ�� UHIOHFWLRQV� RQ

'HODZDUH¶��<DOH�/DZ�-RXUQDO���������
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&KDUQ\�� '�� ������� µ&RPSHWLWLRQ� DPRQJ� MXULVGLFWLRQV� LQ� IRUPXODWLQJ

FRUSRUDWH�ODZ�UXOHV��DQ�$PHULFDQ�SHUVSHFWLYH�RQ�WKH�³UDFH�WR�WKH

ERWWRP´� LQ� WKH�(XURSHDQ�&RPPXQLWLHV¶�� LQ� 6��:KHHOHU� �HG���$

5HDGHU�RQ�WKH�/DZ�RI�WKH�%XVLQHVV�(QWHUSULVH��2[IRUG��283�

&KHIILQV��%���������&RPSDQ\�/DZ��7KHRU\��6WUXFWXUH�DQG�2SHUDWLRQ�

2[IRUG��283�

&KRL��6��DQG�*X]PDQ��$���������µ1DWLRQDO�ODZ��LQWHUQDWLRQDO�PRQH\�

UHJXODWLRQ�LQ�D�JOREDO�PDUNHW¶��)RUGKDP�/DZ�5HYLHZ�����������

&KRL��6��DQG�*X]PDQ��$���������µ3RUWDEOH�UHFLSURFLW\��UHWKLQNLQJ�WKH

LQWHUQDWLRQDO�UHDFK�RI�VHFXULWLHV�UHJXODWLRQ¶��6RXWKHUQ�&DOLIRUQLD

/DZ�5HYLHZ��������������

&RIIHH�� -�� ������� µ7KH� PDQGDWRU\�HQDEOLQJ� GLVWLQFWLRQ� LQ� FRUSRUDWH

ODZ��DQ�HVVD\�RQ� WKH� MXGLFLDO� UROH¶��&ROXPELD�/DZ�5HYLHZ�� ���

�����

&RKHQ��'���������µ7KHRULHV�RI�WKH�FRUSRUDWLRQ�DQG�WKH�OLPLWHG�OLDELOLW\

FRPSDQ\��KRZ�VKRXOG�FRXUWV�DQG�OHJLVODWXUHV�DUWLFXODWH�UXOHV�IRU

SLHUFLQJ� WKH� YHLO�� ILGXFLDU\� UHVSRQVLELOLW\� DQG� VHFXULWLHV

UHJXODWLRQ� IRU� WKH� OLPLWHG� OLDELOLW\� FRPSDQ\"¶��2NODKRPD� /DZ

5HYLHZ��������������

&XOHP�� &�� ������� µ7KH� ORFDWLRQDO� GHWHUPLQDQWV� RI� GLUHFW� LQYHVWPHQW

DPRQJ� LQGXVWULDOLVHG� FRXQWULHV¶�� (XURSHDQ� (FRQRPLF� 5HYLHZ�

������������

'DYLHV��3���������µ0DUNHW�LQWHJUDWLRQ�DQG�VRFLDO�SROLF\�LQ�WKH�&RXUW�RI

-XVWLFH¶��,QGXVWULDO�/DZ�-RXUQDO������������

'DYLJQRQ� ������� (XURSHDQ� 6\VWHPV� RI� :RUNHU� ,QYROYHPHQW�� ZLWK

UHJDUG� WR� WKH� (XURSHDQ� &RPSDQ\� 6WDWXWH� DQG� RWKHU� 3HQGLQJ
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3URSRVDOV�� 5HSRUW� RI� D� +LJK�/HYHO� *URXS� RI� ([SHUWV�� '*� ��

%UXVVHOV��(XURSHDQ�&RPPLVVLRQ�

'HDNLQ�� 6�� ������� µ/DERXU� ODZ� DV� PDUNHW� UHJXODWLRQ�� WKH� HFRQRPLF

IRXQGDWLRQV�RI�(XURSHDQ�VRFLDO�SROLF\¶�� LQ�3��'DYLHV��$��/\RQ�

&DHQ�� 6�� 6FLDUUD� DQG� 6�� 6LPLWLV� �HGV��� (XURSHDQ� &RPPXQLW\

/DERXU�/DZ��3ULQFLSOHV�DQG�3HUVSHFWLYHV��/LEHU�$PLFRUXP�%LOO

:HGGHUEXUQ��2[IRUG��283�

'HDNLQ�� 6�� DQG� +XJKHV�� $�� ������� µ(FRQRPLF� HIILFLHQF\� DQG� WKH

SURFHGXUDOLVDWLRQ� RI� FRPSDQ\� ODZ¶�� &RPSDQ\�� )LQDQFLDO� DQG

,QVROYHQF\�/DZ�5HYLHZ�������������

'HDNLQ�� 6�� DQG� 0RUULV�� *�� ������� /DERXU� /DZ� �
QG
� HG��� /RQGRQ�

%XWWHUZRUWKV�

'HDNLQ�� 6�� DQG� 3UDWWHQ�� 6�� ������� µ5HLQYHQWLQJ� WKH� PDUNHW"

&RPSHWLWLRQ�DQG�UHJXODWRU\�FKDQJH�LQ�EURDGFDVWLQJ¶��-RXUQDO�RI

/DZ�DQG�6RFLHW\��������������

'HDNLQ��6�� DQG�6OLQJHU��*�� ������� µ+RVWLOH�WDNHRYHUV�� FRUSRUDWH� ODZ�

DQG�WKH�WKHRU\�RI�WKH�ILUP¶��-RXUQDO�RI�/DZ�DQG�6RFLHW\����������

����

'HDNLQ�� 6�� DQG�:LONLQVRQ��)�� ������� µ5LJKWV� YHUVXV� HIILFLHQF\"�7KH

HFRQRPLF� FDVH� IRU� WUDQVQDWLRQDO� ODERXU� VWDQGDUGV¶�� ,QGXVWULDO

/DZ�-RXUQDO��������������

'7,��������0RGHUQ�&RPSDQ\�/DZ�IRU�D�&RPSHWLWLYH�(FRQRP\��7KH

6WUDWHJLF� )UDPHZRUN�� /RQGRQ�� 'HSDUWPHQW� RI� 7UDGH� DQG

,QGXVWU\�

(DVWHUEURRN�� )��� DQG� )LVFKHO�� '�� �������7KH� (FRQRPLF� 6WUXFWXUH� RI

&RUSRUDWH�/DZ��&DPEULGJH��0$��+DUYDUG�8QLYHUVLW\�3UHVV�
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(GZDUGV�� 9�� ������� (XURSHDQ� &RPSDQ\� /DZ�� 2[IRUG�� 2[IRUG

8QLYHUVLW\�3UHVV�

(LVHQEHUJ��0�� ������� µ7KH� VWUXFWXUH� RI� FRUSRUDWLRQ� ODZ¶��&ROXPELD

/DZ�5HYLHZ�����������

)R[��0�� ������� µ6HFXULWLHV� GLVFORVXUH� LQ� D� JOREDOLVLQJ� PDUNHW�� ZKR

VKRXOG�UHJXODWH�ZKRP"¶��0LFKLJDQ�/DZ�5HYLHZ����������������

)UHHGPDQ�� -�� DQG� *RGZLQ�� 0�� ������� µ,QFRUSRUDWLQJ� WKH� PLFUR�

EXVLQHVV��SHUFHSWLRQV�DQG�PLVSHUFHSWLRQV¶�� LQ�'��6WRUH\�DQG�$�

+XJKHV��HGV���)LQDQFH�DQG�WKH�6PDOO�)LUP��/RQGRQ��5RXWOHGJH�

)UHHPDQ��5�� DQG�/D]HDU��(�� ������� µ$Q�HFRQRPLF� DQDO\VLV�RI�ZRUNV

FRXQFLOV¶��LQ�5RJHUV��-��DQG�6WUHHFN��:���HGV���:RUNV�&RXQFLOV�

&RQVXOWDWLRQ��5HSUHVHQWDWLRQ��&RRSHUDWLRQ��&KLFDJR��8QLYHUVLW\

RI�&KLFDJR�3UHVV�

+LFNV��$���'UXU\��5��DQG�6PDOOFRPEH��-���������$OWHUQDWLYH�&RPSDQ\

6WUXFWXUHV� IRU� WKH� 6PDOO� %XVLQHVV�$&&$�5HVHDUFK� 5HSRUW� ���

/RQGRQ��&HUWLILHG�$FFRXQWDQWV�(GXFDWLRQDO�7UXVW�

/LFKW��$���������µ5HJXODWRU\�DUELWUDJH�IRU�UHDO��LQWHUQDWLRQDO�VHFXULWLHV

UHJXODWLRQ�LQ�D�ZRUOG�RI�LQWHUDFWLQJ�VHFXULWLHV�PDUNHWV¶��9LUJLQLD

-RXUQDO�RI�,QWHUQDWLRQDO�/DZ��������������

0DFH\��-��DQG�0LOOHU��*���������µ7RZDUG�DQ�LQWHUHVW�JURXS�WKHRU\�RI

'HODZDUH�FRUSRUDWH�ODZ¶��7H[DV�/DZ�5HYLHZ���������

0D\HU�� &�� ������� µ&RUSRUDWH� JRYHUQDQFH�� FRPSHWLWLRQ�� DQG

SHUIRUPDQFH¶��-RXUQDO�RI�/DZ�DQG�6RFLHW\��������������

0RUWLPHU��7�� ������� µ7KH� UHPRYDO�RI�EDUULHUV� WR� FRUSRUDWH�PRELOLW\�

DQ� DQDO\VLV� RI� FDVHV� SHUWLQHQW� WR� DUWLFOHV� ��� DQG� ��¶�� LQ� $�

&UDLJHU� DQG� '�� )ORXGDV� �HGV��� ����� 2QZDUGV�� /RZHULQJ� WKH

%DUULHUV�)XUWKHU��&KLFKHVWHU��:LOH\�
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0XHOOHU�� '�� DQG� 6LURZHU�� 0�� ������� µ7KH� FDXVHV� RI� PHUJHUV�� WHVWV

EDVHG� RQ� WKH� JDLQV� WR� DFTXLULQJ� ILUPV¶�� (65&� &HQWUH� IRU

%XVLQHVV� 5HVHDUFK� :RUNLQJ� 3DSHU� 1R�� ����� 8QLYHUVLW\� RI

&DPEULGJH�

3RVQHU��5�� �������µ7KH� ULJKWV�RI�FUHGLWRUV�RI�DIILOLDWHG�FRUSRUDWLRQV¶�

8QLYHUVLW\�RI�&KLFDJR�/DZ�5HYLHZ����������

5RH�� 0�� ������� µ7DNHRYHU� SROLWLFV¶�� LQ� 0�� %ODLU� �HG��� 7KH� 'HDO

'HFDGH��:DVKLQJWRQ��'&��%URRNLQJV�,QVWLWXWLRQ�

5RJHUV�� -�� DQG� 6WUHHFN�� :�� ������� µ:RUNIRUFH� UHSUHVHQWDWLRQ

RYHUVHDV�� WKH� ZRUNV� FRXQFLOV� VWRU\¶�� LQ� 5�� )UHHPDQ� �HG��

:RUNLQJ� XQGHU� 'LIIHUHQW� 5XOHV�� 1HZ� <RUN�� 5XVVHOO� 6DJH

)RXQGDWLRQ�

5RJRZVNL��5��DQG�:LOWKDJHQ��7���HGV����������5HIOH[LYH�/DERXU�/DZ�

'HYHQWHU��.OXZHU�

5RPDQR�� 5�� ������� µ/DZ� DV� D� SURGXFW�� VRPH� SLHFHV� RI� WKH

LQFRUSRUDWLRQ� SX]]OH¶�� -RXUQDO� RI� /DZ�� (FRQRPLFV� DQG

2UJDQLVDWLRQ���������

5RPDQR��5�� ������� µ7KH� VWDWH� FRPSHWLWLRQ�GHEDWH� LQ� FRUSRUDWH� ODZ¶�

&DUGR]R�/DZ�5HYLHZ���������

5RPDQR�� 5�� ������� 7KH� *HQLXV� RI� $PHULFDQ� &RUSRUDWH� /DZ�

:DVKLQJWRQ��'&��$(,�3UHVV�

5RPDQR�� 5�� ������� µ(PSRZHULQJ� LQYHVWRUV�� D� PDUNHW� DSSURDFK� WR

VHFXULWLHV�UHJXODWLRQ¶��<DOH�/DZ�-RXUQDO�����������������

6FKPLWWKRII�� &�� ������� µ7KH� IXWXUH� RI� WKH� (XURSHDQ� FRPSDQ\� ODZ

VFHQH¶��LQ�&��6FKPLWWKRII��HG���7KH�+DUPRQLVDWLRQ�RI�(XURSHDQ

&RPSDQ\�/DZ��/RQGRQ��8.1&&/�
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6OLQJHU��*��DQG�'HDNLQ��6���������µ&RPSDQ\�ODZ�DV�DQ�LQVWUXPHQW�RI

LQFOXVLRQ��UH�UHJXODWLQJ�VWDNHKROGHU�UHODWLRQV¶��(65&�&HQWUH�IRU

%XVLQHVV� 5HVHDUFK� :RUNLQJ� 3DSHU� 1R�� ����� 8QLYHUVLW\� RI

&DPEULGJH�

6WUHHFN��:���������µ&RPSHWLWLYH�VROLGDULW\��UHWKLQNLQJ�WKH�³(XURSHDQ

VRFLDO�PRGHO´�¶�03,I*�:RUNLQJ�3DSHU�������0D[�3ODQFN�,QVWLWXW

I�U�*HVHOOVFKDIWVIRUVFKXQJ��&RORJQH�

7HXEQHU��*���������/DZ�DV�DQ�$XWRSRLHWLF�6\VWHP��2[IRUG��%ODFNZHOO�

7HXEQHU�� *�� ������� µ&RPSDQ\� LQWHUHVW�� 7KH� SXEOLF� LQWHUHVW� RI� WKH

HQWHUSULVH� LQ� LWVHOI�¶� ,Q� 5�� 5RJRZVNL� DQG� 7�� :LOWKDJHQ� �HGV��

5HIOH[LYH�/DERXU�/DZ��'HYHQWHU��.OXZHU�

9LpQRW�� 0�� ������� µ5DSSRUW� VXU� OH� &RQVHLO� G¶$GPLQLVWUDWLRQ� GHV

6RFLpWpV�FRWpHV¶��5HYXH�GH�'URLW�GHV�$IIDLUHV�,QWHUQDWLRQDOHV����

����

9LOOLHUV��&�� �������(XURSHDQ�&RPSDQ\� /DZ�� 7RZDUGV�'HPRFUDF\"�

$OGHUVKRW��'DUWPRXWK�

9LWROV��6���&DVSHU��6���6RVNLFH��'��DQG�:RROFRFN��6���������&RUSRUDWH

*RYHUQDQFH�LQ�/DUJH�%ULWLVK�DQG�*HUPDQ�&RPSDQLHV��/RQGRQ�

$QJOR�*HUPDQ�)RXQGDWLRQ�IRU�WKH�6WXG\�RI�,QGXVWULDO�6RFLHW\�

:ROII�� *�� ������� µ7KH� &RPPLVVLRQ¶V� SURJUDPPH� IRU� (XURSHDQ

FRPSDQ\� ODZ� KDUPRQLVDWLRQ�� WKH� ZLQGLQJ� URDG� WR� D� XQLIRUP

(XURSHDQ�FRPSDQ\�ODZ"¶��LQ�0��$QGHQDV�DQG�6��.HQ\RQ�6ODGH

�HGV��� (&� )LQDQFLDO� 0DUNHW� 5HJXODWLRQ� DQG� &RPSDQ\� /DZ�

/RQGRQ��6ZHHW�	�0D[ZHOO�


