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)XUWKHU�LQIRUPDWLRQ�DERXW�WKH�(65&�&HQWUH�IRU�%XVLQHVV�5HVHDUFK�FDQ�EH
IRXQG�RQ�WKH�:RUOG�:LGH�:HE�DW�WKH�IROORZLQJ�DGGUHVV�
KWWS���ZZZ�FEU�FDP�DF�XN

$EVWUDFW

,Q�WKH�1HZ�3URSHUW\�5LJKWV�DSSURDFK�WKH�GHJUHH�RI�LQFRPSOHWHQHVV�RI�PDUNHWV

LV�WDNHQ�LQGHSHQGHQWO\�RI�WKH�FRVW�RI�WKH�SXEOLF�RUGHULQJ�DQG�RI�WKHLU�HIILFLHQF\

UHODWLYHO\�WR�SULYDWH�RUGHULQJV��,Q�WKLV�DSSURDFK�³SXEOLF�PDUNHWV´��VLPLODUO\�WR�D

6ZLVV� FKHHVH�� DUH� HLWKHU� DVVXPHG� WR� EH� QRQ�H[LVWHQW� HPSW\� KROHV� �EHFDXVH� RI

LQILQLWH� WKLUG� SDUW\� YHULILFDWLRQ� FRVWV�� RU� DVVXPHG� WR� EH� VPRRWK� DQG� HIILFLHQW

�EHFDXVH�RI�]HUR�WKLUG�SDUW\�YHULILFDWLRQ�FRVWV���:KHQ�ZH�DOORZ�IRU�SRVLWLYH�EXW

QRW�LQILQLWH�WKLUG�SDUW\�YHULILFDWLRQ�FRVWV�ZH�DUH�QHFHVVDULO\�SXVKHG�EDFN�WR�WKH

LQVLJKWV� RI� &RPPRQV�� &RDVH�� )XOOHU� DQG� :LOOLDPVRQ�� 7KH� GHJUHH� RI� �LQ�

FRPSOHWHQHVV�RI�SXEOLF�PDUNHWV�EHFRPHV�DQ�HQGRJHQRXV�HFRQRPLF�SUREOHP�DQG

PDQDJHUV�FDQ�EH�VHHQ�DV�DJHQWV�WKDW�PDNH�³VHFRQG�RUGHU´�VSHFLILF�LQYHVWPHQWV

WR� UXQ� VSHFLILF� UHODWLRQV� WKDW� FDQQRW� EH� HIILFLHQWO\� UXQ� E\� SXEOLF� PDUNHWV�

0DQDJHUV�DQG�WKH�SXEOLF�DXWKRULWLHV�EXLOG�UHVSHFWLYHO\�SULYDWH�DQG�SXEOLF�³OHJDO

HTXLOLEULD´�WKDW�VHW�WKH�ZRUNLQJ�UXOHV�ZLWKLQ�ZKLFK�WUDQVDFWLRQV�FDQ�WDNH�SODFH�

3ULYDWH� DQG� SXEOLF� OHJDO� HTXLOLEULD� DUH� QRW� RQO\� VXEVWLWXWHV� EXW� DOVR

FRPSOHPHQWV�� 7KLV� FRPSOHPHQWDULW\� LV� DQ� LPSRUWDQW� VRXUFH� RI� WKH� SDWK

GHSHQGHQF\�WKDW�FKDUDFWHULVHV�WKH�GHYHORSPHQW�RI�GLIIHUHQW�OHJDO�V\VWHPV��7KH

IUDPHZRUN� LV� DSSOLHG� WR� *0¶V� DFTXLVLWLRQ� RI� )LVKHU� %RG\�� :H� FODLP� WKDW�

FRQWUDU\�WR�WKH�FODLPV�RI�WKH�1HZ�3URSHUW\�5LJKWV�DSSURDFK��WKH�DGYDQWDJHV�RI

WKH�DFTXLVLWLRQ�FDQQRW�EH�GXH�WR�WKH�LQFHQWLYHV�RI�SULYDWH�SURSHUW\�EXW�VKRXOG�EH

UDWKHU�UHODWHG�WR�WKH�UHSODFHPHQW�RI�SXEOLF�PDUNHWV�E\�WKH�QHZ�SULYDWH�RUGHULQJ

VHW�XS�E\�$OIUHG�6ORDQ�

.H\ZRUGV��SXEOLF�PDUNHWV��SULYDWH�RUGHULQJV

-(/�FODVVLILFDWLRQ��.����.����/����3����'��

$FNQRZOHGJHPHQWV

7KLV� SDSHU� LV� SDUW� RI� WKH� 3�� ,�� 1�� ILQDQFHG� E\� 0�8�5�6�7�� RQ� �,QFRPSOHWH
&RQWUDFWV�DQG�WKH�$QDO\VLV�RI�WKH�,QVWLWXWLRQV��DQG�LW�KDV�EHHQ�SUHVHQWHG�DW�WKH
��

WK
� $QQXDO� &RQIHUHQFH� RI� ($/(� �(XURSHDQ� $VVRFLDWLRQ� RI� /DZ� DQG

(FRQRPLFV���,�WKDQN�WKH�SDUWLFLSDQWV�WR�WKH�VHVVLRQV��LQ�SDUWLFXODU�WKH�GLVFXVVDQW
RI� WKH�SDSHU�3HU�2ORI�%MXJJUHQ�IRU� WKHLU�VWLPXODWLQJ�VXJJHVWLRQV�� ,� WKDQN�DOVR
0DXUL]LR� )UDQ]LQL� $QWRQLR� 1LFLWD� DQG� (UQHVWR� 6FUHSDQWL� IRU� WKHLU� XVHIXO
FRPPHQWV�
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���,QWURGXFWLRQ

,Q�D�IDPRXV�SDVVDJH��TXRWHG�E\�&RDVH�LQ�KLV������DUWLFOH�RQ�WKH�QDWXUH
RI� WKH� ILUP� �S�� ����� 'HQLV� 5REHUWVRQ� ������� REVHUYHG� KRZ� LQ� WKH
PDUNHW�HFRQRP\�ZH�ILQG�³LVODQGV�RI�FRQVFLRXV�SRZHU�LQ�WKLV�RFHDQ�RI
XQFRQVFLRXV�FRRSHUDWLRQ�OLNH�OXPSV�RI�EXWWHU�FRDJXODWLQJ�LQ�D�SDLO�RI
EXWWHUPLON´�� 7KH� PDLQ� TXHVWLRQ� DVNHG� E\�&RDVH� ±� ³:K\� DUH� WKHUH
WKHVH�LVODQGV�RI�FRQVFLRXV�SRZHU"´�±�ZDV�REYLRXVO\�LQIOXHQFHG�E\�WKLV
SDUDOOHO�ZLWK�WKH�ZRUOG�RI�GLDU\�SURGXFWV�

,Q�VSLWH�RI�LWV�VHOI�GHFODUHG�&RDVLDQ�VSLULW��DIWHU�PDQ\�\HDUV��WKH�1HZ
3URSHUW\�5LJKWV� DSSURDFK�KDV�PDQDJHG� WR�GHVFULEH� WKH�SUREOHP� LQ� D
ZD\� WKDW� REVFXUHV� WKH� FRPSDUDWLYH� LQVWLWXWLRQDO� DSSURDFK� LQWURGXFHG
E\� &RDVH�� 7KH� PHPRU\� RI� WKH� EXWWHU� DQG� WKH� EXWWHUPLON� KDV� IDGHG
DZD\� WRJHWKHU�ZLWK� WKH� TXHVWLRQ� DVNHG�E\�&RDVH�� ,WV� SODFH� KDV� EHHQ
WDNHQ� E\� VRPH� VRUW� RI� 6ZLVV� FKHHVH� ZKHUH� KROHV� RI� LQFRPSOHWH
FRQWUDFWV�H[LVW�LQ�D�GHVHUW�RI�SHUIHFWO\�ZRUNLQJ�DQG�FRVWOHVV�PDUNHWV�

7KH�VWDUWLQJ�SRLQW�RI�WKLV�SDSHU�LV�WKH�&RDVLDQ�FRPSDUDWLYH�DQDO\VLV�RI
PDUNHWV� DQG� ILUPV�� ,Q� WKLV� SHUVSHFWLYH� WKH� LQFRPSOHWHQHVV� RI�PDUNHW
FRQWUDFWV�FDQQRW�EH�H[RJHQRXVO\�WDNHQ�DV�WKH�KROHV�RI�D�6ZLVV�FKHHVH�
,W� LV� UHODWHG� WR� WKH� GHJUHH� RI� GHYHORSPHQW� RI� WKH� OHJDO� DQG� MXGLFLDU\
V\VWHP� WKDW� DEVRUEV� UHOHYDQW� VFDUFH� UHVRXUFHV� ZKRVH� DOORFDWLRQ� KDV
EHHQ� WUDGLWLRQDOO\� WKH�PRVW� LPSRUWDQW� HFRQRPLF� SUREOHP��0RUHRYHU�
WKH�SXEOLF�RUGHULQJ�LV�QRW� WKH�RQO\�ZD\�E\�ZKLFK� WKH�JRDO� WR�VXEMHFW
KXPDQ� DFWLYLW\� WR� WKH� JRYHUQDQFH� RI� UXOHV� LV� FDUULHG� RXW�� 3ULYDWH
RUGHULQJV�� LQFOXGLQJ� ILUPV�� VKRXOG� EH� FRQVLGHUHG� DV� FRPSOHPHQWV
DQG�RU� VXEVWLWXWHV� WR� WKH� OHJDO� DQG� MXGLFLDU\�V\VWHP� ZKLFK� KHOS� WKH
VPRRWK� ZRUNLQJ� RI� SXEOLF� PDUNHWV�� ,Q� WKLV� UHVSHFW� WKH�&RDVLDQ
FRQWULEXWLRQ�FDQ�EH�XVHIXOO\� LQWHJUDWHG�ZLWK� WKH�ZRUN�RI�/RQ�)XOOHU�
ZKR�VDZ�WKH�ILUP�DV�RQH�RI�WKH�ZD\V�E\�ZKLFK�WKH�SXEOLF�RUGHULQJ�ZDV
GHFHQWUDOLVHG� LQ� WKH� DFWXDO� ZRUNLQJ� RI� PRGHUQ� HFRQRPLHV�� 7KLV� LV
GRQH�LQ�WKH�IROORZLQJ�VHFWLRQ�RI�WKLV�SDSHU�
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7KH� WKLUG� VHFWLRQ�RI� WKH� SDSHU� VKRZV� KRZ� WKH�)XOOHU�&RDVH� DQDO\VLV
FDQ� EH� LQWHJUDWHG� E\� UHIHUULQJ� WR� &RPPRQV¶� HODERUDWLRQ� RI� WKH
IXQGDPHQWDO� MXUDO� UHODWLRQV� FRQVLGHUHG� E\� +RKIHOG�� 7KH� VWDQGDUG
WUDQVDFWLRQV�� FRQVLGHUHG� E\� HFRQRPLF� WKHRU\�� DVVXPH� LPSOLFLWO\� D
³OHJDO� HTXLOLEULXP´� ZKHUH� WKH� ULJKWV�� GXWLHV�� WKH� OLEHUWLHV� DQG� WKH
H[SRVXUHV�RI�HDFK�DJHQW�DUH�FRPSDWLEOH�ZLWK�WKRVH�RI�WKH�RWKHU�DJHQWV�
&RPPRQV¶� FRQWULEXWLRQ� FDQ� EH� XVHG� WR� VKRZ� WKDW� WKLV� ³OHJDO
HTXLOLEULXP´� FDQQRW� EH� WDNHQ� IRU� JUDQWHG� DQG� WKDW� WKH� VWDQGDUG
WUDQVDFWLRQV� FRQVLGHUHG� E\� RUWKRGR[� HFRQRPLF� WKHRU\� UHTXLUH
DXWKRULWDWLYH� WUDQVDFWLRQV�ZLWK� SXEOLF� RIILFLDOV� WKDW� FRQWULEXWH� WR� WKH
³FRQYHUJHQFH´�WR�D�OHJDO�HTXLOLEULXP��0RUH�RYHU��LQ�JHQHUDO��OHJDO�DQG
HFRQRPLF� HTXLOLEULXP� DQDO\VLV� VKRXOG� QRW� EH� VHSDUDWHG� DQG� ³SULYDWH
RUGHULQJV´� DUH� HVVHQWLDO� WR� WKH�ZRUNLQJ�RI� WKLV� HTXLOLEUDWLQJ�SURFHVV�
3ULYDWH� SURSHUW\� LWVHOI� FDQ� EH� LQWHUSUHWHG� DV� DQ� HOHPHQWDU\� SULYDWH
RUGHULQJ�ZKRVH�UHDO�DGYDQWDJHV�FDQ�RQO\�EH�VHHQ�LQ�D�ZRUOG�RI�FRVWO\
SXEOLF�PDUNHWV�

7KH�IRXUWK�VHFWLRQ�FRQWUDVWV�WKH�1HZ�3URSHUW\�5LJKWV�HPSKDVLV�RQ�WKH
HIILFLHQW�DOORFDWLRQ�RI�WKH�SULYDWH�SURSHUW\�RI�WKH�PHDQV�RI�SURGXFWLRQ
ZLWK�WKH�UROH�RI�PRUH�FRPSOH[�SULYDWH�RUGHULQJV��,W�LV�DUJXHG�WKDW�WKH
³6ZLVV� FKHHVH� DVVXPSWLRQ´� W\SLFDO� RI� WKH� 1HZ� 3URSHUW\� 5LJKW
DSSURDFK� LV� WDQWDPRXQW� WR� DVVXPLQJ� WKDW� WKLUG� SDUW\� YHULILFDWLRQ� LV
HLWKHU� FRVWOHVV� RU� LQILQLWHO\� FRVWO\�� 7KLV� DVVXPSWLRQ� LQKLELWV� WKH
GHYHORSPHQW�RI�DQ\�WKHRU\�RI�WKH�GHJUHH�RI�FRPSOHWHQHVV�WKDW�VKRXOG
EH� DFKLHYHG� E\� WKH� SXEOLF� RUGHULQJ� E\� WKH� PHDQV� RI� SXEOLF
LQYHVWPHQWV�� 0RUHRYHU�� LW� GRHV� QRW� DOORZ� DQ� XQGHUVWDQGLQJ� RI� WKH
LQYHVWPHQWV�� FDUULHG�RXW�E\�SULYDWH�DJHQWV�� WKDW� LQFUHDVH� WKH�FDSDFLW\
WR�GHYLFH�ZRUNLQJ�UXOHV�IRU�RWKHU�DJHQWV�DQG�WR�YHULI\�WKHLU�EHKDYLRU�
,Q�RWKHU�ZRUGV�� LQ� WKH�1HZ�3URSHUW\�5LJKW�DSSURDFK� WKH�ILUP�FDQQRW
EH�H[SODLQHG�DV�D�SULYDWH�RUGHULQJ�ZKHUH�VRPH�DJHQWV�PDNH�³VHFRQG
RUGHU´�VSHFLILF�LQYHVWPHQWV�WR�PDQDJH�VRPH�VSHFLILF�UHODWLRQV�

7KH� DFTXLVLWLRQ� RI� )LVKHU� %RG\� E\�*0� KDV� EHHQ� FRQVLGHUHG� E\� WKH
1HZ� 3URSHUW\� 5LJKW� DSSURDFK� DV� D� FODVVLF� H[DPSOH� WR� LOOXVWUDWH� WKH
LQFHQWLYH�HIIHFWV�RI�RZQHUVKLS�� ,Q� WKH� ILIWK�VHFWLRQ�ZH�DUJXH� WKDW� WKH
DGYDQWDJHV�RI� WKH�DFTXLVLWLRQ�FDQQRW�EH�DWWULEXWHG� WR� WKH�YLUWXHV�RI�D
EHWWHU� DOORFDWLRQ� RI� WKH� SULYDWH� SURSHUW\� RI� SK\VLFDO� FDSLWDO�� %\
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FRQWUDVW��LW�FDQ�EH�UHODWHG�WR�WKH�SRVVLELOLW\�RI�D�VXFFHVVIXO�LQWHJUDWLRQ
RI�)LVKHU�%RG\�LQ� WKH�QHZ�IRUP�RI�SULYDWH�RUGHULQJ� WKDW�ZDV�FUHDWHG
E\�$OIUHG�6ORDQ�DW�*0��7KH�³VHFRQG�RUGHU´� VSHFLILF� LQYHVWPHQWV� RI
6ORDQ�DQG�RWKHU�PDQDJHUV�LQ�WKH�VHWWLQJ�XS�DQG�WKH�UXQQLQJ�RI�WKH�QHZ
SULYDWH�RUGHU�FDQ�H[SODLQ�WKH�DGYDQWDJHV�RI�WKH�LQWHJUDWLRQ�

)LQDOO\�� WKH� FRQFOXGLQJ� VHFWLRQ� DUJXHV� WKDW� WKH� UHODWLRQ� RI
FRPSOHPHQWDULWLHV� DQG� VXEVWLWXWLRQ� EHWZHHQ� SULYDWH� DQG� SXEOLF
RUGHULQJV� LPSO\� WKDW� LQ� HDFK� FRXQWU\� WKH� ³HIILFLHQF\´� RI� D�PRGHO� RI
FRUSRUDWH�JRYHUQDQFH�FDQQRW�EH�VHHQ�LQGHSHQGHQWO\�RI�LWV�KLVWRU\��2QH
RI� WKH� IHZ� JHQHUDO� FRQFOXVLRQV� VHHPV� WR� EH� WKDW�PRUH�PDUNHWV�PD\
PHDQ�PRUH�SXEOLF�LQYHVWPHQWV�LQ�WKH�SXEOLF�RUGHULQJ�RI�WKH�HFRQRP\�

���&HQWUDOLVDWLRQ�RI�0DUNHW�7UDQVDFWLRQV�DQG�'HFHQWUDOLVDWLRQ�RI

WKH�3XEOLF�2UGHULQJ

,Q�KLV�IDPRXV������DUWLFOH�RQ�WKH�QDWXUH�RI�WKH�ILUP�&RDVH�H[SODLQHG
WKH� H[LVWHQFH� RI� WKH� ILUP� DV� DQ� LQVWLWXWLRQ� WKDW� DOORZHG� D
³FHQWUDOLVDWLRQ´� RI� PDUNHW� WUDQVDFWLRQV� DQG� VDYLQJV� RI� WKH� PDUNHW
WUDQVDFWLRQ� FRVWV� WKDW� VKRXOG� KDYH� RWKHUZLVH� EHHQ� VXVWDLQHG� E\
DOWHUQDWLYH� RUJDQLVDWLRQV��&RDVH¶V� ����� DUWLFOH� RQ� WKH� QDWXUH� RI� WKH
VRFLDO�FRVW�KDV�EHFRPH�IDPRXV�IRU�WKH�VR�FDOOHG�³&RDVH�WKHRUHP´�RQ
H[WHUQDOLWLHV� IRU� D� ZRUOG� RI� ]HUR� WUDQVDFWLRQ� FRVWV� �� D� WKHRUHP� WKDW�
DFFRUGLQJ�WR�&RDVH�KLPVHOI��&RDVH�QHYHU�VWDWHG��DW�OHDVW�LQ�DQ�H[SOLFLW
ZD\���+RZHYHU��WKH�PRVW�YDOXDEOH�SDUW�RI�WKH�DUWLFOH�LV�SHUKDSV�ZKHUH
KH� UH�VWDWHV� WKH� FRQVHTXHQFHV� RI� WKH� DVVXPSWLRQ� RI� SRVLWLYH
WUDQVDFWLRQ� FRVWV� �� DQ� DVSHFW� RI� WKH�&RDVLDQ� FRQWULEXWLRQ� WKDW�� DV
:LOOLDPVRQ� KDV� SRLQWHG� RXW�� KDV� EHHQ� VXUSULVLQJO\�PLVVHG� E\� PDQ\
HFRQRPLVWV��

:KLOH� LQ�D�ZRUOG�RI�]HUR� WUDQVDFWLRQ�FRVWV�PDUNHWV�FDQ�GHDO�ZLWK�DOO
VRUWV� RI� HFRQRPLF� LQWHUDFWLRQV� �LQFOXGLQJ� WKH� ³H[WHUQDOLWLHV´� RI� WKH
3LJRXYLDQ� WUDGLWLRQ��� LQ� D�ZRUOG� RI� SRVLWLYH� WUDQVDFWLRQ� FRVWV� �ZKHUH
DOO�IRUPV�RI�HFRQRPLF�RUJDQLVDWLRQV�DUH�FRVWO\��DQ�LQVWLWXWLRQDO�PL[�LV
OLNHO\�WR�FKDUDFWHULVH�UHDO�OLIH�HFRQRPLHV�
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,Q�WKH�VHFRQG�SDUW�RI�WKH������DUWLFOH�WKH�ILUP�UHDSSHDUV�DV�D�SRVVLEOH
VXEVWLWXWH�IRU�WKH�XVH�RI�WKH�PDUNHW��³,W�LV�FOHDU�WKDW�DQ�DOWHUQDWLYH�IRUP
RI�HFRQRPLF�RUJDQL]DWLRQ�ZKLFK�FRXOG�DFKLHYH�WKH�VDPH�UHVXOW�DW�OHVV
FRVW� WKDQ� ZRXOG� EH� LQFXUUHG� E\� XVLQJ� WKH� PDUNHW� ZRXOG� HQDEOH� WKH
YDOXH�RI�SURGXFWLRQ� WR�EH�UDLVHG��$V� ,�H[SODLQHG�PDQ\�\HDUV�DJR� WKH
ILUP�UHSUHVHQWV�VXFK�DQ�DOWHUQDWLYH�WR�RUJDQLVLQJ�PDUNHW�WUDQVDFWLRQV´
�������S��������&RDVH�HPSKDVLVHV�KRZ�³XQLILHG´�SULYDWH�SURSHUW\�RI�D
IDFWRU� RI� SURGXFWLRQ� DOORZV� WKH� UHDUUDQJHPHQW� RI� SURGXFWLRQ� WR� WDNH
SODFH�ZLWKRXW�EDUJDLQV�DPRQJ�WKH�RZQHUV�RI�WKH�IDFWRUV�RI�SURGXFWLRQ�
+H� FRQVLGHUV� KRZ� D� ³ODQGRZQHU�ZKR� KDV� FRQWURO� RI� D� ODUJH� WUDFW� RI
ODQG� PD\� GHYRWH� KLV� ODQG� WR� YDULRXV� XVHV�� WDNLQJ� LQWR� DFFRXQW� WKH
HIIHFW�WKDW�WKH�LQWHUUHODWLRQV�RI�WKH�YDULRXV�DFWLYLWLHV�ZLOO�KDYH�RQ�WKH
QHW�UHWXUQ�RI�ODQG��WKXV�UHQGHULQJ�XQQHFHVVDU\�EDUJDLQV�EHWZHHQ�WKRVH
XQGHUWDNLQJ� WKH� YDULRXV� DFWLYLWLHV´� �&RDVH� ����� S�� ������ 7KXV�� WKH
ILUP� LV� DQ�RUJDQLVDWLRQ�� DOWHUQDWLYH� WR� ERWK� WKH�PDUNHW� DQG� WKH�VWDWH�
WKDW� DOORZV� WKH� ³LQWHUQDOLVDWLRQ´�RI� �IRUPHU�� H[WHUQDOLWLHV��,Q� D�ZRUOG
RI�SRVLWLYH�WUDQVDFWLRQ�FRVWV�XQLILHG�SULYDWH�SURSHUW\�FDQ�VDYH�RQ� WKH
FRVW�RI�XVLQJ�WKH�PDUNHW�PHFKDQLVP��³WKH�ILUP�ZRXOG�DFTXLUH�WKH�OHJDO
ULJKWV�RI�DOO�WKH�SDUWLHV��DQG�WKH�UHDUUDQJHPHQW�RI�DFWLYLWLHV�ZRXOG�QRW
IROORZ� RQ� UHDUUDQJHPHQW� RI� ULJKWV� E\� FRQWUDFW� EXW� DV� D� UHVXOW� RI� DQ
DGPLQLVWUDWLYH�GHFLVLRQ�DV� WR�KRZ� WKH� ULJKWV� VKRXOG�EH�XVHG´� �&RDVH
�����S�������

,Q� KLV� ����� DUWLFOH�&RDVH� SRLQWV� RXW� WKDW� WKH� UHOHYDQW� FRPSDULVRQ� LV
WKDW� EHWZHHQ� WKH� DGPLQLVWUDWLYH� FRVWV� RI� RUJDQLVLQJ� D� WUDQVDFWLRQ
WKURXJK�D�ILUP�DQG�WKH�FRVWV�RI�PDUNHW�WUDQVDFWLRQV��$FFRUGLQJ�WR�KLP
WKH� IRUPHU� DUH� OLNHO\� WR� EH� ORZHU� WKDQ� WKH� ODWWHU� ZKHQHYHU� WKH
³FRQWUDFWV� DUH� SHFXOLDUO\� GLIILFXOW� WR� GUDZ� XS� DQG� DQ� DWWHPSW� WR
GHVFULEH� ZKDW� WKH� SDUWLHV� KDYH� DJUHHG� WR� GR� RU� QRW� WR� GR�����ZRXOG
QHFHVVLWDWH� D� OHQJWK\� DQG� KLJKO\� LQYROYHG� GRFXPHQW����´� ³%XW� WKH
ILUP�´� &RDVH� REVHUYHV�� ³LV� QRW� WKH� RQO\� SRVVLEOH� DQVZHU� WR� WKLV
SUREOHP�´� $FFRUGLQJ� WR� &RDVH� ³DQ� DOWHUQDWLYH� VROXWLRQ� LV� GLUHFW
JRYHUQPHQWDO� UHJXODWLRQ´� �&RDVH� ����� S�� ������ 8QOLNH� D� ILUP�
JRYHUQPHQW� LQWHUYHQWLRQ� LV� QRW� VXEMHFW� WR� FRPSHWLWLRQ�� 0RUHRYHU�
XQOLNH�D�ILUP��WKH�JRYHUQPHQW�FDQ�FRQVFULSW�DQG�VHL]H�SURSHUW\�DQG�LW
KDV� DW� LWV� GLVSRVDO� WKH� SROLFH� DQG� RWKHU� ODZ� HQIRUFHPHQW� DJHQFLHV�
+RZHYHU�� &RDVH� PDLQWDLQV� WKDW� WKH� JRYHUQPHQW� ³LV�� LQ� D� VHQVH�� D
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VXSHU�ILUP��EXW�RI�D�VSHFLDO�NLQG��VLQFH�LW�LV�DEOH�WR�LQIOXHQFH�WKH�XVH
RI� IDFWRUV� RI� SURGXFWLRQ� E\� DGPLQLVWUDWLYH� GHFLVLRQV´� �S�� ������ ,Q
FRPSDULVRQ�WR�ERWK�ILUPV�DQG�PDUNHWV��LQ�VRPH�FDVHV�³WKH�JRYHUQPHQW
KDV�SRZHUV�ZKLFK�PLJKW�HQDEOH� LW� WR�JHW� WKLQJV�GRQH�DW�D� ORZHU�FRVW
WKDW� FRXOG� D� SULYDWH� RUJDQL]DWLRQ����´� +RZHYHU�� HYHQ� LJQRULQJ
JRYHUQPHQWDO�PLVWDNHV� ³WKH� JRYHUQPHQWDO� DGPLQLVWUDWLYH�PDFKLQH� LV
QRW� LWVHOI� FRVWOHVV´� DQG� LW� ³FDQ�� LQ� IDFW�� RQ� RFFDVLRQ� EH� H[WUHPHO\
FRVWO\�´

7KXV�� WKH� ILUVW� SDUW� RI� KLV� ����� DUWLFOH� �ZKHUH� WKH� FRQGLWLRQV� RI� VR
FDOOHG� ³&RDVH� WKHRUHP´� ZRXOG� EH� VDWLVILHG�� LV� RQO\� LQVWUXPHQWDO� WR
PRYH� WRZDUGV� D� ZRUOG� ZKHUH� QR� RUJDQL]DWLRQDO� ³IUHH� OXQFK´� LV
SRVVLEOH�DQG�DOO�W\SHV�RI�WUDQVDFWLRQV�DUH�FRVWO\��7KH�SUREOHP�LV�³RQH
RI�FKRRVLQJ�WKH�DSSURSULDWH�VRFLDO�DUUDQJHPHQW´�LQ�D�ZRUOG�ZKHUH�³DOO
VROXWLRQV�KDYH�FRVWV´��0RUHRYHU��JLYHQ�WKH�QDWXUH�RI�WKH�SUREOHP��WKH
H[LVWHQFH�RI�³H[WHUQDOLWLHV´�GRHV�QRW�LPSO\�WKDW�WKH�FRVWV�RI�VHWWLQJ�XS
D�³VRFLDO�DUUDQJHPHQW´�WKDW�GHDOV�ZLWK�WKHP�ZLOO�DOZD\V�RXWZHLJK�LWV
EHQHILWV��7KXV��HDFK�LQVWLWXWLRQ�OLNH�PDUNHW�FRQWUDFWV��ILUPV��MXGLFLDU\
DQG� WKH� VWDWH� FRYHUV� RQO\� D� SDUW� RI� LQGLYLGXDO� LQWHUDFWLRQV� DQG�
PRUHRYHU�� WKH� RYHUDOO� PL[� RI� WKHVH� ³VRFLDO� DUUDQJHPHQWV´� LV
QHFHVVDULO\�LQFRPSOHWH�

&RDVH¶V� MRXUQH\� VWDUWV� IURP� WKH� FULWLFLVP� RI� WKH� ZRUOG� RI�FRVWOHVV
GHFHQWUDOLVHG� PDUNHWV� RI� VWDQGDUG� HFRQRPLF� WKHRU\� DQG� PRYHV
WRZDUGV�XQGHUVWDQGLQJ�RI�WKH�UHDO�OLIH�FRPSOH[�ZRUOG�FKDUDFWHULVHG�E\
GLYHUVH� DQG� LQFRPSOHWH� LQVWLWXWLRQDO� RUGHULQJV�� 2QH� PD\� JDLQ� VRPH
IXUWKHU� LQVLJKW� LQ�&RDVH¶V� MRXUQH\� E\� FRQVLGHULQJ� WKH� ZRUN� RI� /RQ
)XOOHU��)XOOHU¶V�MRXUQH\�GHSDUWV�IURP�WKH�FULWLFLVP�RI�D�ZRUOG�WKDW�PD\
VXSHUILFLDOO\� DSSHDU� ORFDWHG� DW� WKH� RSSRVLWH� SROH�� D� ZRUOG� ZKHUH� D
FRPSOHWH�SXEOLF�RUGHULQJ�H[LVWV���)XOOHU�VKRZV�WKH�VKRUWFRPLQJV�RI�WKH
WUDGLWLRQDO� YLHZ� RI� ODZ� WKDW� WDNHV� IRU� JUDQWHG� WKH� H[LVWHQFH� RI� D
FRPSOHWH�SXEOLF�RUGHULQJ��:H�ZLOO��KRZHYHU��VHH�WKDW�KLV�FULWLFLVP�RI
WKH�DVVXPSWLRQ�RI�D�]HUR�FRVW�SXEOLF�RUGHULQJ�FDQ�EH�VRPHKRZ�UHODWHG
WR�WKH�&RDVLDQ�FULWLFLVP�RI�WKH�DVVXPSWLRQ�RI�]HUR�PDUNHW�WUDQVDFWLRQ
FRVWV�



�

$FFRUGLQJ� WR� )XOOHU� ������� WKH� JHQHUDOLW\� DQG� UHFLSURFLW\� RI
FRPPDQGV�GHILQHV�WKH�PLQLPXP�PRUDO�FRQWHQWV�IRU�D�OHJDO�V\VWHP�WR
EH�GLVWLQJXLVKHG� IURP� D� VLPSOH� V\VWHP�RI� DUELWUDU\� FRPPDQGV��� 7KH
EDVLF� REMHFW� RI� ODZ�PDNLQJ� LV� WR� VXEMHFW� KXPDQ� FRQGXFW� WR� WKH
JRYHUQDQFH� RI� UXOHV��/DZ�PDNLQJ� LV� D� SXUSRVLYH� DFWLYLW\�ZKLFK� FDQ
IDLO� LQ� JUHDWHU� RU� VPDOOHU� GHJUHH�� /LNH� DQ\� RWKHU� SXUSRVLYH� DFWLYLW\�
ODZ� PDNLQJ� UHTXLUHV� DWWHQWLRQ� WR� FHUWDLQ� SUDFWLFDO� SUHFHSWV� WKDW� DUH
UHODWHG� WR� WKH� XOWLPDWH� SXUSRVH� RI� WKH� DFWLYLW\�� $FFRUGLQJ� WR� )XOOHU
�������S�������LI�WKH�REMHFW�RI�ODZ�PDNLQJ�LV�WR�EH�DFKLHYHG��RQH�PXVW
WU\�WR�IROORZ�HLJKW�RI�VXFK�SUHFHSWV�

�L�� WKHUH�PXVW�EH�UXOHV
�LL�� WKH\�PXVW�EH�SURVSHFWLYH�QRW�UHWURVSHFWLYH
�LLL�� WKH�UXOHV�PXVW�EH�SXEOLVKHG
�LY�� WKH�UXOHV�PXVW�EH�LQWHOOLJLEOH
�Y�� WKH�UXOHV�PXVW�QRW�EH�FRQWUDGLFWRU\
�YL�� FRPSOLDQFH�ZLWK�WKH�UXOHV�PXVW�EH�SRVVLEOH
�YLL�� WKH�UXOHV�PXVW�QRW�EH�FRQVWDQWO\�FKDQJLQJ
�YLLL�� WKHUH�PXVW�EH�FRQJUXHQFH�EHWZHHQ�WKH�UXOHV�DV�GHFODUHG�DQG�DV

DSSOLHG�E\�RIILFLDOV�

$FFRUGLQJ� WR� )XOOHU� WKHVH� HLJKW� SULQFLSOHV� UHSUHVHQW� HLJKW� ZD\V� LQ
ZKLFK�WKH�HQWHUSULVH�RI�ODZ�PDNLQJ�FDQ�JR�DVWUD\��7KH\�SRLQW�WR�HLJKW
PLQLPXP� FRQGLWLRQV� IRU� WKH� H[LVWHQFH� RI� DQ\WKLQJ� WKDW� ZH� ZRXOG
UHJDUG�DV�ODZ�RU�D�OHJDO�V\VWHP��)RU�H[DPSOH��D�V\VWHP�ZKHUH�DOO� WKH
UXOHV�DUH�NHSW�VHFUHW��RU�ZKHUH�DOO�WKH�UXOHV�ZKHUH�UHWURVSHFWLYH��ZRXOG
QRW�QRUPDOO\�WKRXJKW�RI�DV�D�OHJDO�V\VWHP��&RPSOHWH�IDLOXUH�WR�FRPSO\
ZLWK� DQ\�RQH�RI� WKH� HLJKW� SULQFLSOHV� UHVXOWV� LQ� VRPHWKLQJ� WKDW� LV� QRW
ODZ� DW� DOO�� 2Q� WKH� RWKHU� KDQG�� FRPSOHWH� VXFFHVV� LV� LPSRVVLEOH� WR
DFKLHYH�IRU�UHDO�OLIH�KXPDQ�VRFLHWLHV��:KHQ�KXPDQ�VRFLHWLHV�DVSLUH�WR
VXEMHFW�KXPDQ�EHKDYLRU� WR� WKH�JRYHUQDQFH�RI� UXOHV��³WKH�SULQFLSOH�RI
PDUJLQDO�XWLOLW\�SOD\V�DQ�LQFUHDVLQJ�UROH�LQ�RXU�GHFLVLRQV�´�,Q�WKLV�FDVH
³VRPHWKLQJ� OLNH� DQG� HFRQRPLF� FDOFXODWLRQ� PD\� EHFRPH� QHFHVVDU\
ZKHQ�D�FRQIOLFW�DULVHV�EHWZHHQ�WKH�LQWHUQDO�DQG� WKH�H[WHUQDO�PRUDOLW\
RI�ODZ´��)XOOHU������S�������&RVWO\�UHVRXUFHV�KDYH�WR�EH�H[SHQGHG�WR
DFKLHYH� WKH� REMHFWLYHV� RI� ODZ�PDNLQJ�� JLYHQ� WKH� OLPLWDWLRQV� RI� RXU
UHVRXUFHV�DQG�FDSDFLWLHV��WKH�DFKLHYHPHQW�RI�RQH�REMHFWLYH�LPSOLHV�WKH



�

VDFULILFH�RI�RWKHU�REMHFWLYHV��$FFRUGLQJ�WR�)XOOHU�WKHUH�DUH�³WUDGH�RII´
QRW� RQO\� EHWZHHQ� ODZ� DQG� RWKHU� REMHFWLYHV� EXW� DOVR� DPRQJ� WKH
GLIIHUHQW�REMHFWLYHV�RI�ODZ�

$� FRQIOLFW� EHWZHHQ� WKH� LQWHUQDO� DQG� H[WHUQDO� PRUDOLW\� RI� ODZ� PD\
HDVLO\�DULVH��2Q� WKH�RQH�KDQG� WKH�³LQWHUQDO�PRUDOLW\�RI� ODZ´�UHTXLUHV
WKDW� WKH� ODZV� GR� QRW� FKDQJH� WRR� RIWHQ�� RWKHUZLVH� LWV� UXOHV� FDQQRW
VDWLVIDFWRULO\�JXLGH�KXPDQ�EHKDYLRU��SULQFLSOH�YLL���2Q�WKH�RWKHU�KDQG�
³LW� LV� REYLRXV� WKDW� FKDQJHV� LQ� FLUFXPVWDQFHV�� RU� FKDQJHV� LQ� PHQ¶V
FRQVFLHQFHV��PD\�GHPDQG�FKDQJHV�LQ�WKH�VXEVWDQWLYH�DLPV�RI�ODZ��DQG
VRPHWLPHV�GLVWXUELQJO\�IUHTXHQW�FKDQJHV´��)XOOHU������S������

+RZHYHU�� ³DQWLQRPLHV�PD\� DULVH�ZLWKLQ� WKH� LQWHUQDO�PRUDOLW\� RI� ODZ
LWVHOI´� EHFDXVH� ³WKH� YDULRXV� GHVLGHUDWD� ZKLFK� JR� WR� PDNH� XS� WKDW
PRUDOLW\�PD\� DW� WLPHV� FRPH� LQWR� RSSRVLWLRQ�ZLWK� RQH� DQRWKHU´�� )RU
LQVWDQFH��FRQVLVWHQF\��SULQFLSOH�Y��DQG�LQWHOOLJLELOLW\�RI�ODZ��SULQFLSOH
LY�� DUH� ERWK� LPSRUWDQW� REMHFWLYHV� RI� D� OHJDO� V\VWHP�� +RZHYHU� DQ
³HFRQRPLF´�WUDGH�RII�EHWZHHQ�WKHVH�WZR�JRDOV�PD\�ZHOO�DULVH�DQG�³LW
PD\� EHFRPH� QHFHVVDU\� WR� SXUVXH� D� PLGGOH� FRXUVH� ZKLFK� LQYROYHV
VRPH� LPSDLUPHQW� RI� ERWK� GHVLGHUDWD´� �)XOOHU� ����� S�� ����� ,Q� WKLV
UHVSHFW� )XOOHU� UHIHUV� WR� D� FRQYHUVDWLRQ� WKDW� KH� KDG� ZLWK� D� IRUPHU
0LQLVWHU�RI�-XVWLFH�RI�3RODQG��6KH�WROG�)XOOHU�KRZ�³LQ�WKH�HDUO\�GD\V
RI�WKH�FRPPXQLVW�UHJLPH�DQ�HDUQHVW�DQG�VXVWDLQHG�HIIRUW�ZDV�PDGH�WR
GUDIW�WKH�ODZV�VR�FOHDUO\�WKDW�WKH\�ZRXOG�EH�LQWHOOLJLEOH�WR�WKH�ZRUNHU
DQG�WR�WKH�SHDVDQW´��+RZHYHU�DQ�³HFRQRPLF´�WUDGH�RII�HPHUJHG��³7KLV
NLQG�RI�FODULW\�FRXOG�EH�DWWDLQHG�RQO\�DW� WKH�FRVW�RI� WKRVH�V\VWHPDWLF
HOHPHQWV� LQ�D� OHJDO�V\VWHP�WKDW�VKDSH� LWV� UXOHV� LQWR�D�FRKHUHQW�ZKROH
DQG� UHQGHU� WKHP� FDSDEOH� RI� FRQVLVWHQW� DSSOLFDWLRQ� E\� WKH� FRXUWV´
�)XOOHU������S�������7KLV�PDGH�XQDYRLGDEOH�VRPH�UHWUHDW�ZKHUH�ERWK
WKH� ³PDUJLQDO� XWLOLW\´� RI� FRQVLVWHQF\� DQG� FODULW\� ZHUH� WDNHQ� LQWR
DFFRXQW�

,I� ODZ�PDNLQJ� LV� WKH� HQWHUSULVH� WR� VXEMHFW� KXPDQ� FRQGXFW� WR� WKH
JRYHUQDQFH� RI� UXOHV�� WKLV� LPSOLHV� WKDW� ³LW� PD\� EH� FDUULHG� RXW� ZLWK
YDU\LQJ� GHJUHH� RI� VXFFHVV�� 7KLV�PHDQV� WKDW� WKH� H[LVWHQFH� RI� D� OHJDO
V\VWHP�LV�D�PDWWHU�RI�GHJUHH�´�/LPLWHG�KXPDQ�FDSDELOLWLHV� LPSO\� WKDW
SHUIHFWLRQ�FDQ�QHYHU�EH�UHDFKHG�DQG�WKH�PRVW�RSWLPLVWLF�YLHZ�FDQ�RQO\



�

KRSH� WKDW� WKH� V\VWHP� SRLQWV� WRZDUGV� LQFUHDVLQJO\� KLJK� OHYHOV� RI
DFKLHYHPHQW�� (YHQ� ZKHQ� ZH� PDNH� WKH� EHVW� XVH� RI� RXU� OLPLWHG
UHVRXUFHV�DQG�FDSDELOLWLHV��WKH�HQWHUSULVH�RI�ODZ�DQG�WKH�OHJDO�RUGHULQJ
LWVHOI� ZLOO� LQHYLWDEO\� EH� LPSHUIHFW� DQG� LQFRPSOHWH�� +RZHYHU�� HYHQ
ZKHQ�ZH�WDNH�WKLV�RSWLPLVWLF�YLHZ��WKH�LGHD�LWVHOI�WKDW�WKH�H[LVWHQFH�RI
D� OHJDO� V\VWHP� LV� D� PDWWHU� RI� GHJUHH� LV� QRW� DFFHSWDEOH� IRU� RUWKRGR[
OHJDO� GRFWULQHV�� ³$Q\� VXFK� YLHZ� FRQWUDGLFWV� WKH� PRVW� HOHPHQWDU\
DVVXPSWLRQV�RI�OHJDO�WKLQNLQJ��1HLWKHU�D�UXOH�RI�ODZ�QRU�D�OHJDO�V\VWHP
FDQ�µKDOI�H[LVW¶�´��)XOOHU������S�������

³,W� LV� WUXO\� DVWRXQGLQJ� WR� ZKDW� DQ� H[WHQW� WKHUH� UXQV� WKURXJK� OHJDO
WKLQNLQJ�WKH�DVVXPSWLRQ�WKDW�WKH�ODZ�LV�D�SLHFH�RI�LQHUW�PDWHULDO���LW�LV
WKHUH� RU� QRW� WKHUH�´��)XOOHU� ����� S������� &RQWUDU\� WR� WKH� WUDGLWLRQDO
YLHZ��ERWK�WKH�UXOHV�RI�ODZ�DQG�OHJDO�V\VWHP�DUH�WKH�UHVXOWV�RI�KXPDQ
DFWLYLWLHV�ZKRVH� SDUWLDO� VXFFHVV� FDQ� RQO\� EH� DFKLHYHG� E\� VDFULILFLQJ
RWKHU�³LQWHUQDO´�DQG�³H[WHUQDO´�REMHFWLYHV�

:KLOH� LQ� WKH�&RDVLDQ�YLHZ�D� V\VWHP�RI�PDUNHWV� FDQQRW� EH� WDNHQ� IRU
JUDQWHG�EHFDXVH�FRVWO\�UHVRXUFHV�DUH�LQYROYHG�LQ�WKH�XVH�RI�WKH�PDUNHW
PHFKDQLVP�� DFFRUGLQJ� WR� )XOOHU� D� V\VWHP� RI� FRPSOHWH� UXOHV� RI� ODZ
FDQQRW� EH� WDNHQ� IRU� JUDQWHG� IRU� VLPLODU� UHDVRQV��� 0RUHRYHU�� LQ� WKH
&RDVLDQ� YLHZ�� WKH� FRVW� RI� XVLQJ� WKH�PDUNHW�PHFKDQLVP� LPSOLHV� WKDW
LQVWLWXWLRQV� RWKHU� WKDQ� PDUNHWV� DUH� XVHG� WR� FRRUGLQDWH� KXPDQ
DFWLYLWLHV��,Q�D�SDUDOOHO�ZD\��)XOOHU�SRLQWV�RXW�WKDW�PRUH�WKDQ�RQH�OHJDO
V\VWHP� PD\� FRH[LVW�� ((&�� QDWLRQDO� VWDWHV�� UHJLRQDO� DQG� SURYLQFLDO
JRYHUQPHQWV� DUH� ZHOO� NQRZQ� H[DPSOHV� RI� WKLV�� )XUWKHUPRUH� WKH
QXPHURXV� ³SXEOLF� RUGHULQJV´� DUH� QHFHVVDULO\� FRPSOHPHQWHG� E\� HYHQ
PRUH�QXPHURXV�³SULYDWH�RUGHULQJV´�
³,I� ODZ�LV�FRQVLGHUHG�DV�µWKH�HQWHUSULVH�RI�VXEMHFWLQJ�KXPDQ�FRQGXFW
WR�WKH�JRYHUQDQFH�RI�UXOHV¶�WKHQ�WKLV�HQWHUSULVH�LV�QRW�FRQGXFW�RQ�WZR
IURQWV� RU� WKUHH� IURQWV� EXW� WKRXVDQGV�� (QJDJHG� LQ� WKLV� HQWHUSULVH� DUH
WKRVH�ZKR�GUDIW�DQG�DGPLQLVWHU�UXOHV�JRYHUQLQJ�WKH�LQWHUQDO�DIIDLUV�RI
FOXEV��FKXUFKHV��VFKRROV��ODERU�XQLRQV��WUDGH�DVVRFLDWLRQV��DJULFXOWXUDO
IDLUV��DQG�D�KXQGUHG�DQG�RQH�RWKHU�IRUPV�RI�DVVRFLDWLRQ´��)XOOHU�����
S���������
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)XOOHU�HPSKDVLVHV�KRZ�KLV�FRQFHSWLRQ�RI�ODZ�LPSOLHV�WKDW�WKHUH�DUH�LQ
KLV�RZQ�FRXQWU\�DORQH�WKRXVDQGV�³V\VWHPV�RI�ODZ´��DQG�KH�DUJXHV�WKDW
KRZ� WKHVH� V\VWHPV�FDQQRW�DGHTXDWHO\�DQDO\VHG�DV� DQ� DUWLILFLDO� QH[XV
RI� FRQWUDFWV�� ,Q� RUGHU� WR�PDNH� KLV� SRLQW�� KH� DQDO\VHV� D� K\SRWKHWLFDO
LQVWDQFH�RI�VXFK�D�³OHJDO�V\VWHP�LQ�PLQLDWXUH´��+H�FRQVLGHUV�WKH�FDVH
RI� D� FROOHJH� WKDW� HQDFWV� DQG� DGPLQLVWHUV� D� VHW� RI� SDULHWDO� UXOHV
JRYHUQLQJ� WKH� FRQGXFW� RI� VWXGHQWV� LQ� KLV� GRUPLWRULHV�� ,I� D� VWXGHQW� LV
FODLPHG� WR�KDYH�YLRODWHG� WKH� UXOHV� DQG� LV� H[SHOOHG� E\� WKH� VFKRRO�� KH
PD\�ILOH�VXLW�DQG�DVN� WKH�FRXUW� WR�RUGHU�KHU� UHLQVWDWHPHQW��7KH�FRXUW
ZLOO� XVXDOO\� GHFLGH� E\�DQDO\VLQJ� WKH� OHJLWLPDF\� RI� WKH� UXOHV� RI� WKH
VFKRRO� LQ� WHUPV�RI� WKH�HLJKW�SULQFLSOHV� WKDW�ZH�KDYH�FRQVLGHUHG� �L��H�
WKH�&RXUW�ZLOO� FRQVLGHU� TXHVWLRQV� OLNH��:HUH� WKH� UXOHV� RI� WKH� VFKRRO
FOHDU"� :HUH� WKH\� FRQVLVWHQW"� :HUH� WKH\� SURSHUO\�SXEOLFLVHG�� DQG�
WKHQ��LW�ZLOO�DQDO\VH�ZKHWKHU�WKH\�ZHUH�SURSHUO\�DSSOLHG�LQ�WKH�FDVH�RI
WKH� VWXGHQW�� ,Q� RWKHU� ZRUGV�� ³RQFH� ZH� DFFHSW� WKH� SDULHWDO� UXOHV� DV
HVWDEOLVKLQJ� WKH� ODZ�RI� WKH�FDVH��ELQGLQJ�ERWK� WKH�FROOHJH�DXWKRULWLHV
DQG� WKH� FRXUWV�� WKH� VLWXDWLRQ� LV� QRW� HVVHQWLDOO\� GLIIHUHQW� IURP� WKDW� LQ
ZKLFK�DQ�DSSHOODWH�FRXUW�UHYLHZV�WKH�GHFLVLRQ�RI�D�WULDO�MXGJH´��)XOOHU
�����S�������

+RZHYHU�� WKH� V\PPHWU\� EHWZHHQ�&RDVH� DQG� )XOOHU� EHFRPHV� HYHQ
FOHDUHU� ZKHQ� ZH� FRQVLGHU� WKH� UROH� WKDW� WKH� ILUP� SOD\V� LQ� ERWK
DSSURDFKHV�

,Q�D�ZD\�VLPLODU� WR� WKH�6WDWH� �� WKH�P\WKLFDO�.LQJ�5H[�FRQVLGHUHG�E\
)XOOHU� �� DOVR� WKH� HPSOR\HU� PD\� ILQG� LW� FRQYHQLHQW� WR� KDYH� D� ³OHJDO
V\VWHP�LQ�PLQLDWXUH´��+RZHYHU�ZKHQ�KH�WULHV�WR�GR�VR��OLNH�.LQJ�5H[�
KH� UXQV� WKH� VDPH� ULVNV� RI� IDLOLQJ� WR� VDWLVI\� WKH� HLJKW� SULQFLSOHV� WKDW
FKDUDFWHULVH�D�OHJDO�V\VWHP�

³,I� WKH� HPSOR\HU� ZDQWV� WR� DYRLG� WKH� QHFHVVLW\� RI� VWDQGLQJ� RYHU� WKH
HPSOR\HH� DQG� GLUHFWLQJ� KLV� HYHU\� DFWLRQ�� KH�PD\� ILQG� LW� HVVHQWLDO� WR
DUWLFXODWH�DQG�FRQYH\�WR�WKH�HPSOR\HH�FHUWDLQ�SULQFLSOHV�RI�FRQGXFW��,Q
WKLV� YHQWXUH� WKHUH� DUH� RSHQ� WR� WKH� HPSOR\HU� DOO� WKH� URXWHV� WR� IDLOXUH
WUDYHUVHG� E\�.LQJ� 5H[�� +H�PD\� QRW� VXFFHHG� LQ� DUWLFXODWLQJ� JHQHUDO
UXOHV�� LI� KH� GRHV�� KH� PD\� QRW� VXFFHHG� LQ� FRQYH\LQJ� WKHP� WR� WKH
HPSOR\HH��HWF�� ,I� WKH�HPSOR\HU� VXFFHHGV� LQ�EULQJLQJ� LQWR�H[LVWHQFH�D



��

IXQFWLRQLQJ�V\VWHP�RI�UXOHV��KH�ZLOO�GLVFRYHU�WKDW�WKLV�VXFFHVV�KDV�EHHQ
ERXJKW� DW� D� FHUWDLQ� FRVW� WR� KLPVHOI�� +H� PXVW� QRW� RQO\� LQYHVW� VRPH
HIIRUW�DQG�LQWHOOLJHQFH�LQ�WKH�HQWHUSULVH��EXW�LWV�YHU\�VXFFHVV�OLPLWV�KLV
RZQ� IUHHGRP� RI� DFWLRQ�� ,I� LQ� GLVWULEXWLQJ� SUDLVH� DQG� FHQVXUH�� KH
KDELWXDOO\� GLVUHJDUGV� KLV� RZQ� UXOH�� KH� PD\� ILQG� KLV� V\VWHP� RI� ODZ
GLVLQWHJUDWLQJ� DQG�ZLWKRXW� DQ\�RSHQ� UHYROW�� LW�PD\� FHDVH� WR� SURGXFH
IRU�KLP�ZKDW�KH�WKRXJKW�WR�REWDLQ�IURP�LW�´��)XOOHU������S�������

,Q�RWKHU�ZRUGV��LQ�RUGHU�WR�UHDS�VRPH�EHQHILWV�IURP�D�SULYDWH�RUGHULQJ�
WKH� HPSOR\HU� KDV� QRW� RQO\� WR� VXVWDLQ� WKH� UHODWHG� ³VHW� XS´� FRVWV� EXW
PXVW�DOVR�LQFXU�WKH�³ULJLGLW\�FRVWV´�RI�VXEPLWWLQJ�KHUVHOI� WR� WKH�UXOHV
WKDW�VKH�KDV�FUHDWHG��7KH�HIIRUW�PD\��KRZHYHU��EH�ZRUWKZKLOH�EHFDXVH
WKH�³SXEOLF�RUGHULQJ´�PD\�EH�XQDEOH�WR�SURYLGH�WKH�VSHFLILF�UXOHV�WKDW
PD\�DGHTXDWHO\�UHJXODWH�WKH�SULQFLSOHV�RI�FRQGXFW�WKDW�DUH�DSSURSULDWH
WR�UXQ�WKDW�SDUWLFXODU�EXVLQHVV�

7KXV�� &RDVH� DQG� )XOOHU� FRPH� WR� WKH� FRPPRQ� FRQFOXVLRQ� WKDW� WKH
LQWHUQDO�VWUXFWXUH�RI�WKH�ILUP�PD\�EH�UDWKHU�LPSRUWDQW�IRU� WKH�VXFFHVV
RI�EXVLQHVV�DFWLYLWLHV��7KHLU�VWDUWLQJ�SRLQWV�VHHP�WR�EH�UDWKHU�GLIIHUHQW�
&RDVH�IRXQGV�KLV�DUJXPHQW�RQ�FRVWV�WKDW�VKRXOG�KDYH�EHHQ�RWKHUZLVH
LQFXUUHG�WR�UXQ�PDUNHW�WUDQVDFWLRQV�DPRQJ�VHSDUDWH�HFRQRPLF�DJHQWV�
,I� WKH� FRVWV� RI� UXQQLQJ� WKH� FRUUHVSRQGLQJ� PDUNHW� WUDQVDFWLRQV� ZHUH
]HUR�� WKHUH� ZRXOG� EH� QR� H[SODQDWLRQ� IRU� WKH� H[LVWHQFH� RI� D� FRVWO\
LQVWLWXWLRQ�OLNH�WKH�ILUP��%\�FRQWUDVW��WKH�LGHDO�VWDUWLQJ�SRLQW�RI�)XOOHU
DQDO\VLV�LV�WKH�FRVW�RI�KDYLQJ�D�FRPSOHWH�DQG�SHUIHFW�SXEOLF�RUGHULQJ�
,I� WKH� FRVWV� RI� UXQQLQJ� D� FRPSOHWH� SXEOLF� RUGHULQJ� ZHUH� QLO�� WKHUH
ZRXOG�EH�QR�SRVVLEOH�H[SODQDWLRQ�IRU�WKH�³VHW�XS´�DQG�³ULJLGLW\´�FRVWV
WKDW� DUH� VSRQWDQHRXVO\� VXVWDLQHG� E\� PDQ\� HPSOR\HUV� WKDW� UXQ� WKDW
SDUWLFXODU�IRUP�RI�³SULYDWH�RUGHULQJ´�GHILQLQJ�WKH�ILUP�

,Q�RWKHU�ZRUGV�� LQ�&RDVH�DQG�)XOOHU�� WKH� ILUP�VHHPV� WR� HPHUJH� IURP
WZR� RSSRVLWH� SURFHVVHV�� ,Q� &RDVH� LW� VHHPV� WR� HPHUJH� DV� D
³FHQWUDOLVDWLRQ´�RI�PDUNHW�WUDQVDFWLRQV��,Q�)XOOHU�LW�VHHPV�WR�HPHUJH�DV
D� ³GHFHQWUDOLVDWLRQ´� RI� WKH� SXEOLF� RUGHULQJ�� +RZHYHU�� LQ� PDQ\
UHVSHFWV�� WKH� WZR� SURFHVVHV� GHVFULEH� WKH� WZR� IDFHV� RI� WKH� VDPH� FRLQ
EHFDXVH� PDQ\� RI� WKH� FRVWV� RI� UXQQLQJ� PDUNHW� WUDQVDFWLRQV� FRLQFLGH
ZLWK� WKH� FRVWV� RI� UXQQLQJ� D� ³SXUH´� SXEOLF� RUGHULQJ�� :KHQ� ILUPV�
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XQLRQV��DUELWUDWRUV�DQG�RWKHU� IRUPV�RI�SULYDWH�RUGHULQJV�GR�QRW�H[LVW�
WKH� PDUNHW� WUDQVDFWLRQV� RI� WKH� DJHQWV� FDQ� RQO\� EH� UHJXODWHG� DQG
HQIRUFHG�E\�WKH�SXEOLF�RUGHULQJ��,Q�WKLV�VLWXDWLRQ��WKH�FRVW�RI�GHILQLQJ
DQG� HQIRUFLQJ� WKH� ULJKWV� RI� WKH� DJHQWV�� WKHLU� EDUJDLQLQJ� DQG� WKHLU
OLWLJDWLRQ� FRVWV� DQG�PDQ\�RWKHU� FRVWV�PD\�EH� FODVVLILHG� HLWKHU� DV� WKH
FRVWV� RI� XVLQJ� WKH� PDUNHW� PHFKDQLVP� RU� DV� WKH� FRVWV� RI� XVLQJ� WKH
SXEOLF� RUGHULQJV�� ,Q� VRPH�ZD\� WKHVH� FRVWV� FDQ� EH� FODVVLILHG� XQGHU� D
VLQJOH�KHDGLQJ��WKH\�DUH�WKH�FRVWV�RI�XVLQJ�RQO\�³SXEOLF�PDUNHWV´��RU�
LQ� RWKHU� ZRUGV�� PDUNHWV� WKDW� DUH� QRW� VXSSRUWHG� E\� WKH� QXPHURXV
³SULYDWH� RUGHULQJV´� OLNH� ILUPV� WKDW� H[LVW� LQ� DOO� WKH� PRGHUQ� UHDO� OLIH
FDSLWDOLVW�HFRQRPLHV�

)RU� ERWK� &RDVH� DQG� )XOOHU� PDUNHW� FRQWUDFWV� DUH� QHFHVVDULO\
LQFRPSOHWH�� ³3XEOLF� PDUNHWV´� DUH� FRVWO\� DQG� WKHLU� LQFRPSOHWHQHVV
ZRXOG�EH�D�QHFHVVDU\� IHDWXUH�RI�DQ�RSWLPDO�ZRUOG�ZKHUH� WKHVH� FRVWV
DUH� DQ� HQGRJHQRXV� DVSHFW� RI� WKH� HFRQRPLF� DQDO\VLV�� ,Q� DQ� RSWLPDO
ZRUOG�³SXEOLF�PDUNHWV´�VKRXOG�RQO\�H[LVW�XQWLO� WKHLU�PDUJLQDO�EHQHILW
LV�JUHDWHU�WKDQ�WKH�PDUJLQDO�EHQHILW�RI�WKH�SULYDWH�RUGHULQJV�E\�ZKLFK
WKH\� FRXOG� EH� VXEVWLWXWHG�� 0RUHRYHU�� HYHQ� LQ� DQ� RSWLPDO� ZRUOG
GHVLJQHG�E\�VRPH�RPQLVFLHQW�FHQWUDO�SODQQHU�� WKH�PL[�RI�SULYDWH�DQG
SXEOLF�RUGHULQJV�FRXOG�QRW�DVSLUH� WR�SHUIHFWLRQ�DQG�FRPSOHWHQHVV��DOO
LQVWLWXWLRQV� DUH� FRVWO\� DQG� WKH� EHQHILW� WKDW� WKH\� JLYH� E\� UHJXODWLQJ
KXPDQ�LQWHUDFWLRQV�VKRXOG�DOZD\V�EH�FRPSDUHG�WR�WKHLU�FRVWV�

���³/HJDO�(TXLOLEULD´�DQG�3ULYDWH�3URSHUW\

.HOVHQ��������FRQVLGHUHG�WKH�YDOLGLW\�RI�WKH�ODZ�RU�LWV�FRQVLVWHQF\�DV
WKH�SURSHU�REMHFW�RI�OHJDO�VWXGLHV�DQG�DUJXHG�WKDW�WKH�YDOLGLW\�RI�OHJDO
UXOHV�VKRXOG�EH�GLVWLQJXLVKHG�IURP�WKHLU�MXVWLFH�DQG�HIILFDF\��,I�VRPH
ILQDO� ³JUXQGQRUP´� ZDV� WUDQVFHQGHQWDOO\� JLYHQ� WKH� XQLW\�� WKH
FRQVLVWHQF\� DQG� WKH� FRPSOHWHQHVV� RI� WKH� OHJDO� RUGHULQJ� FRXOG� EH
HVWDEOLVKHG� E\� FKHFNLQJ� WKH� FRQVLVWHQF\� RI� WKH� UXOHV� ZLWK� WKH
KLHUDUFKLFDO� VXSHULRU� UXOHV�� 2QO\� WKH� UXOHV� WKDW� VDWLVILHG� WKLV
FRQVLVWHQF\�WHVW�ZHUH�YDOLG�UXOHV�RI�WKH�OHJDO�V\VWHP��
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,Q�D� VWLPXODWLQJ�GHEDWH�ZLWK�)XOOHU� ��������+��+DUW� ������� ³GLOXWHG´
WKH� .HOVHQLDQ� VHSDUDWLRQ� EHWZHHQ� HWKLFV� DQG� ODZ�� DQG� WRRN� DQ
HYROXWLRQDU\� DSSURDFK� WR� WKH� IRUPDWLRQ� RI� UHDO� OLIH� OHJDO� V\VWHPV�
+RZHYHU�� KH� UHWDLQHG� WKH� LGHD� WKDW� WKH� YDOLGLW\� RI� ODZ� LV� WKH� FHQWUDO
FRQFHSW� RI� SRVLWLYH� ODZ�� $� SULPLWLYH� VRFLHW\� FRXOG� ZHOO� GHYHORS� D
V\VWHP�RI�³SULPDU\´�UXOHV�ZLWKRXW�WKH�LQWHUYHQWLRQ�RI�FHQWUDO�DXWKRULW\
DQG� VRPH� ³JUXQGQRUP´� IURP� ZKLFK� WKH� YDOLGLW\� RI� WKH� RWKHU� UXOHV
FRXOG�EH� ORJLFDOO\�GHULYHG��+RZHYHU��VXFK�D�V\VWHP�ZLOO�EH�EHVHW�E\
XQFHUWDLQW\� EHFDXVH� LQ� PDQ\� FDVHV� WKH� DJHQWV� ZLOO� PDLQWDLQ� WKDW
GLIIHUHQW� UXOHV� H[LVW� RU� VKRXOG� EH� DSSOLHG� LQ� SDUWLFXODU� FDVHV�� ,W� ZLOO
DOVR�EH� VWDWLF�EHFDXVH��EHVLGHV� FXVWRP�DQG� WUDGLWLRQ�� QRERG\�KDV� WKH
SRZHU� WR� FKDQJH� WKH� UXOHV� HYHQ� ZKHQ� LW� PD\� EH� XUJHQW� WR� GR� VR�
0RUHRYHU�WKH�V\VWHP�ZLOO�EH�FKDUDFWHULVHG�E\�QXPHURXV�FRQWUDVWV�DQG
E\�DQ�LQDELOLW\�WR�LPSRVH�VDQFWLRQV�WKDW�JR�EH\RQG�D�V\VWHP�RI�SULYDWH
UHYHQJH�� )RU� WKLV� UHDVRQ� DQ\� VXFK� VRFLDO� DUUDQJHPHQWV� ZLOO� WHQG� WR
HYROYH�D�V\VWHP�RI�³VHFRQGDU\´� UXOHV� WKDW�FDQ�JLYH�VRPH�VROXWLRQ� WR
WKH� SUREOHPV� HQFRXQWHUHG� E\� WKH� V\VWHP� RI� ³SULPDU\´� UXOHV� WKDW�ZH
KDYH� MXVW� FRQVLGHUHG�� $� UXOH� RI� ³UHFRJQLWLRQ´�� HVWDEOLVKLQJ� WKH
³.HOVHQLDQ´�YDOLGLW\�RI� WKH�SULPDU\� UXOHV�� LV� WKH� ILUVW� DWWULEXWH� WKDW� D
SURSHU�OHJDO�V\VWHP�VKRXOG�HYROYH��,Q�RUGHU�IRU�WKH�RWKHU�VKRUWFRPLQJV
RI�D�V\VWHP�RI�SULPDU\�UXOHV�WR�EH�RYHUFRPH��UXOHV�RI�FKDQJH�DQG�RI
DGMXGLFDWLRQ�DQG�VDQFWLRQ�LPSRVLQJ�UXOHV�PXVW�DOVR�EH�LQFOXGHG�LQ�WKH
V\VWHP�RI�VHFRQGDU\�UXOHV��7KXV��D�SURSHU�OHJDO�V\VWHP�LV�QHFHVVDULO\
EDVHG�RQ� WKH� H[LVWHQFH�RI� ³VHFRQG�RUGHU´�MXUDO� UHODWLRQV� WKDW� JLYH� WR
VRPH�DJHQWV�WKH�SRZHU�WR�LGHQWLI\�FOHDUO\��FKDQJH�TXLFNO\�DQG�HQIRUFH
HIILFLHQWO\� WKRVH� SULPDU\� UXOHV� WKDW� PD\� DOVR� HPHUJH� LQ� D� SULPLWLYH
VRFLHW\�

7KH� LPSRUWDQFH�RI� WKH�GLVWLQFWLRQ�EHWZHHQ�³ILUVW�RUGHU´�DQG�³VHFRQG
RUGHU´� MXUDO� UHODWLRQV� DQG� WKH� LVVXHV� DULVLQJ� IURP� WKH� LQWHUQDO
�LQ�FRQVLVWHQF\�RI�D�OHJDO�V\VWHP�FDQ�EH�EHWWHU�XQGHUVWRRG�E\�UHIHUULQJ
WR�WKH�ZRUNV�RI�+RKIHOG��������DQG�&RPPRQV��������

7R� VLPSOLI\� WKH� DUJXPHQW� ZH� VKDOO� FRQVLGHU� RQO\� WKH� WUDQVDFWLRQV
EHWZHHQ�WZR�DJHQWV�[�DQG�\��$FFRUGLQJ�WR�+RKIHOG�� WKH�³ILUVW�RUGHU´
MXUDO� UHODWLRQV� GHILQH� VRPH� QHFHVVDU\� UHODWLRQV� EHWZHHQ� WKH� WZR
DJHQWV�
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����&ODLP��ULJKW��RI�[�����!�'XW\�RI�\

RU��LQ�RWKHU�ZRUGV��DQ�DJHQW�[�KDV�OHJDO�FODLP�WRZDUGV�DQ�DJHQW�\�WKDW�\
GRHV�WKH�DFWLRQ�$�LI�DQG�RQO\�LI�\�KDV�ZLWK�UHVSHFW�WR�[�WKH�GXW\�WR�GR
$�

����1R�ULJKW��H[SRVXUH��RI�[������!�/LEHUW\��QR�GXW\��RI�\�

RU��LQ�RWKHU�ZRUGV��DQG�DJHQW�\�KDV�D�OHJDO�OLEHUW\�WRZDUGV�DQG�DJHQW�[
WR�GR�$�LI�DQG�RQO\�LI�[�KDV�QR�ULJKW�WRZDUGV�\�WR�SUHYHQW�\�IURP�GRLQJ
$�DQG�LV��WKHUHIRUH��H[SRVHG�WR�WKH�OLEHUW\�RI�\�

2I�FRXUVH��VLPLODU�UHODWLRQV�KROG�IRU�WKH�FODLPV�RI�\�DQG�WKH�OLEHUWLHV�RI
[�

����&ODLP��ULJKW��RI�\�����!�'XW\�RI�[

����1R�ULJKW��H[SRVXUH��RI�\������!�/LEHUW\��QR�GXW\��RI�[

,Q� WKLV� VLPSOH� WZR�LQGLYLGXDO�UHODWLRQ� WKH� VHW� RI� DFWLRQV� IRU�ZKLFK� [
KDV�ULJKWV�RQO\�GHILQH�WKH�GXWLHV�RI�\�� WKH\�DOVR�GHILQH�WKH�UHPDLQLQJ
DFWLRQV� IRU�ZKLFK�\�KDV� WKH� OLEHUW\� WR�DFW� �L�� H�� WKH� VHW� RI� DFWLRQV� IRU
ZKLFK�[�KDV�QR�ULJKW�WR�LQWHUIHUH�DQG�LV�H[SRVHG�WR�WKH�OLEHUWLHV�RI�\��
,Q�RWKHU�ZRUGV��LQ�WKLV�VLPSOH�IUDPHZRUN��WKH�MXUDO�UHODWLRQV�HQWDLO�WKDW
WKH� ERXQGDU\� EHWZHHQ� WKH� ULJKWV� DQG� WKH� H[SRVXUHV� RI� [� VKRXOG
FRLQFLGH�ZLWK� WKH�ERXQGDU\�EHWZHHQ� WKH�GXWLHV�DQG� WKH� OLEHUWLHV�RI�\
DQG�YLFH�YHUVD��7KXV��FRQFHQWUDWLQJ�RXU�DWWHQWLRQ�RQ�UHODWLRQV�����DQG
���� ZH� KDYH� WKH� IROORZLQJ� 7DEOH� �� FRQFHUQLQJ� WKH� ILUVW� RUGHU�MXUDO
UHODWLRQV�

6LPLODU� V\PPHWULHV�FKDUDFWHULVH� WKH� VHFRQG�RUGHU�MXUDO� UHODWLRQV� WKDW
FRQFHUQ� WKH� SRVVLELOLWLHV� RI� FKDQJLQJ� WKH� HQWLWOHPHQWV� FRQVLGHUHG
DERYH�

��¶��3RZHU�RI�[������!�/LDELOLW\�RI�\
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RU��LQ�RWKHU�ZRUGV��[�KDV�D�OHJDO�SRZHU�RYHU�DQ�DJHQW�\�WR�EULQJ�DERXW
D�SDUWLFXODU� OHJDO�FRQVHTXHQFH�&�IRU�\� LI�DQG�RQO\� LI� VRPH�YROXQWDU\
DFWLRQV�E\�[�ZRXOG�EH�OHJDOO\�UHFRJQLVHG�WR�KDYH�WKLV�FRQVHTXHQFH�IRU
\�

��¶��'LVDELOLW\�RI�[������!�,PPXQLW\�RI�\

2U��LQ�RWKHU�ZRUGV��DQ�DJHQW�\�KDV�D�OHJDO�LPPXQLW\�ZLWK�UHVSHFW�WR�DQ
DJHQW�[�IURP�D�VSHFLILF� OHJDO�FRQVHTXHQFH�&�LI�DQG�RQO\�LI�[�KDV�QRW
WKH� OHJDO�SRZHU� WR�GR�DQ\�DFWLRQ� WKDW� DFFRUGLQJ� WKH� ODZ�ZRXOG�KDYH
WKH�FRQVHTXHQFHV�&�IRU�\�

$JDLQ��VLPLODU�UHODWLRQV�KROG�IRU� WKH�SRZHUV�RI�\�DQG� WKH� LPPXQLWLHV
RI�[�

��¶��3RZHU�RI�\������!�/LDELOLW\�RI�[

��¶��'LVDELOLW\�RI�\������!�,PPXQLW\�RI�[

$OVR� WKH� VHFRQG�RUGHU�MXUDO� UHODWLRQV�GR�QRW�RQO\� HQWDLO� D� V\PPHWULF
FRUUHODWLRQ�EHWZHHQ�WKH�SRVLWLRQV�RI�WKH�WZR�DJHQWV��$OVR�LQ�WKLV�FDVH�
WKH� ERXQGDU\� EHWZHHQ� WKH� SRZHUV� DQG� WKH� GLVDELOLWLHV� RI� [� VKRXOG
FRLQFLGH�ZLWK�WKH�ERXQGDU\�EHWZHHQ�WKH�OLDELOLWLHV�DQG�WKH�LPPXQLWLHV
RI� \� DQG� YLFH� YHUVD��$JDLQ�� FRQFHQWUDWLQJ� RXU� DWWHQWLRQ� RQ� UHODWLRQV
��¶��DQG���¶���ZH�REWDLQ�WKH�IROORZLQJ�7DEOH���FRQFHUQLQJ�WKH�VHFRQG
RUGHU�OHJDO�UHODWLRQV�

%RWK�ILUVW�RUGHU�DQG�VHFRQG�RUGHU�MXUDO�UHODWLRQV�KDYH�D�SURPLQHQW�UROH
LQ� &RPPRQV¶� DQDO\VLV� RI� WUDQVDFWLRQV� DQG�� LQ� SDUWLFXODU�� LQ� KLV
GLVWLQFWLRQ�EHWZHHQ�DXWKRULVHG�DQG�DXWKRULWDWLYH�WUDQVDFWLRQV�

$FFRUGLQJ� WR� &RPPRQV�� WKH� PLQLPXP� GHVFULSWLRQ� RI� D� WUDQVDFWLRQ
LQYROYHV�WKH�WZR�WUDQVDFWLQJ�DJHQWV�� WKH�WZR�DJHQWV�ZKR�DUH�WKH�QH[W
EHVW� WUDQVDFWLQJ� DOWHUQDWLYHV� IRU� HDFK� RQH� RI� WKH� WZR� DJHQWV� DQG� WKH
ZRUNLQJ� UXOHV� DFFRUGLQJ� WR�ZKLFK� WKH� WUDQVDFWLRQ� WDNHV� SODFHV��� 7KH
ZRUNLQJ� UXOHV� RI� WKH� WUDQVDFWLRQ� LQFOXGH� WKH� GHILQLWLRQ� RI� WKH� ULJKWV�
WKH� GXWLHV�� WKH� OLEHUWLHV� DQG� WKH� H[SRVXUHV� RI� WKH� DJHQWV� RU�� LQ� RWKHU
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ZRUGV�� WKHLU� HQWLWOHPHQWV�� +RZHYHU�� WKHUH� LV� QR� JXDUDQWHH� WKDW� WKH
ZRUNLQJ� UXOHV� RI� WKH� WUDQVDFWLRQV� VDWLVI\� WKH� UHODWLRQV� FRQVLGHUHG
DERYH����,I�ZH�FRQFHQWUDWH�RXU�DWWHQWLRQ�RQ�WKH�WZR�DJHQWV�[�DQG�\�WKDW
DUH� LQYROYHG� LQ� WKH� WUDQVDFWLRQV�� WKH� WZR� DJHQWV� PD\� ZHOO� KROG
GLIIHUHQW� YLHZV� RQ� WKHLU� HQWLWOHPHQWV��)RU� LQVWDQFH�� WKH� ULJKWV� RI� WKH
DJHQW�[�PD\�QRW�EH�FRUUHODWHG�ZLWK�WKH�GXWLHV�RI�\��DQG�WKH�OLEHUWLHV�RI
\�PD\�QRW�EH�FRUUHODWHG�ZLWK�WKH�H[SRVXUHV�WR�WKHVH�OLEHUWLHV�RI�[��,Q
RWKHU�ZRUGV��WKH�OLPLW�EHWZHHQ�WKH�ULJKWV�DQG�WKH�H[SRVXUHV�RI�[�PD\
QRW�FRLQFLGH�ZLWK� WKH� OLPLW�EHWZHHQ� WKH�GXWLHV�DQG� WKH� OLEHUWLHV�RI�\�
$Q�³DXWKRULVHG�WUDQVDFWLRQ´�RFFXUV�ZKHQ��EHFDXVH�RI�WKH�DFWLYLW\�RI�D
ILIWK�DJHQW��WKH�SXEOLF�DXWKRULWLHV���WKH�OLPLW�EHWZHHQ�WKH�ULJKWV�DQG�WKH
H[SRVXUHV�RI�HDFK�DJHQW�FRLQFLGHV�ZLWK�WKH�GXWLHV�DQG�WKH�OLEHUWLHV�RI
WKH�RWKHU�DJHQW�

+RZHYHU��³DXWKRULVHG�WUDQVDFWLRQV´�FDQQRW�EH�WDNHQ�IRU�JUDQWHG��7KH\
UHTXLUH� ³DXWKRULWDWLYH� WUDQVDFWLRQV´� DQG� VHFRQG� RUGHU�MXUDO� UHODWLRQV�
,Q� RWKHU�ZRUGV�� D� OHJDO� V\VWHP�FDQ�KHOS� WR� JXDUDQWHH� WKH� FRUUHODWLRQ
DPRQJ�WKH�HQWLWOHPHQWV�RI�WKH�GLIIHUHQW�DJHQWV�

$V�IRU�WKH�FDVH�RI�ILUVW�RUGHU�MXUDO�UHODWLRQV��DXWKRULWDWLYH�WUDQVDFWLRQV
PD\�RFFXU�LQ�D�VLWXDWLRQ�RI�³GLVHTXLOLEULXP´�ZKHUH�WKH�OLPLW�EHWZHHQ
WKH�SRZHUV�DQG�WKH�GLVDELOLWLHV�RI�RQH�DJHQW�GR�QRW�FRLQFLGH�ZLWK�WKH
OLDELOLWLHV�DQG� WKH� LPPXQLWLHV�RI� WKH�RWKHU�DJHQW��&RPPRQV�REVHUYHV
KRZ��IURP�WKH�0DJQD�&DUWD���RQZDUGV��OHJDO�V\VWHPV�KDYH�SURJUHVVHG
WRZDUGV�WKH�HVWDEOLVKPHQW�RI�DQ�LQFUHDVLQJO\�FOHDU�FRUUHODWLRQ�EHWZHHQ
SRZHUV�DQG�OLDELOLWLHV�RQ�WKH�RQH�KDQG�DQG�GLVDELOLWLHV�DQG�LPPXQLWLHV
RQ�WKH�RWKHU�

7KH�W\SH�RI� WUDQVDFWLRQV�ZKLFK�DUH�FRQVLGHUHG�E\�VWDQGDUG�HFRQRPLF
WKHRU\�UHTXLUH�D�FRPSOH[�HTXLOLEULXP�WKDW�LQYROYHV�ERWK�³DXWKRULVHG´
DQG�³DXWKRULWDWLYH´� WUDQVDFWLRQV��)RU� LQVWDQFH�� WKH�ERXQGDU\�EHWZHHQ
WKH� FODLPV� DQG� WKH� H[SRVXUHV� RI� [�PXVW� FRLQFLGH�ZLWK� WKH� ERXQGDU\
EHWZHHQ� WKH� SRZHUV� DQG� WKH� GLVDELOLWLHV� WKDW� SXEOLF� RIILFLDOV� KDYH� WR
HQIRUFH�KLV�HQWLWOHPHQWV�ZLWK�UHVSHFW�WR�\��,Q�D�VLPLODU�ZD\�� WKH�OLPLW
EHWZHHQ�WKH�GXWLHV�RI�\�DQG�KLV�OLEHUWLHV�PXVW�FRLQFLGH�ZLWK�WKH�OLPLW
EHWZHHQ�WKH�UHODWLYH�OLDELOLWLHV�DQG�LPPXQLWLHV�WKDW�\�KDV�ZLWK�UHVSHFW
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WR�SXEOLF� RIILFLDOV�� 6LPLODU� ³HTXLOLEULXP´� UHODWLRQV�PXVW� KROG� IRU� WKH
HQWLWOHPHQWV�RI�\�ZLWK�UHVSHFW�WR�[�

&RQFHQWUDWLQJ�RQ�WKH�HQWLWOHPHQWV�RI�[�ZLWK�UHVSHFW�WR�\�ZH�KDYH�WKH
IROORZLQJ�WDEOH���WKDW�GHVFULEHV�D�VLWXDWLRQ�RI�³OHJDO�HTXLOLEULXP´�

,Q� D� OHJDO� HTXLOLEULXP� WKH� EURNHQ� OLQH� VHSDUDWLQJ� WKH� ULJKWV� DQG� WKH
H[SRVXUHV�RI�[�FRLQFLGHV�ZLWK� WKH�SRZHU�DQG� WKH�GLVDELOLWLHV� WKDW�DUH
JUDQWHG�WR�SXEOLF�RIILFLDOV��S�R���WR�HQIRUFH�KHU�ULJKWV��,W�DOVR�FRLQFLGHV
ZLWK�WKH�EURNHQ�OLQH�VHSDUDWLQJ�WKH�GXWLHV�DQG�WKH�OLEHUWLHV�RI�\�ZKLFK
LQ� WXUQ� FRLQFLGHV� ZLWK� WKH� EURNHQ� OLQH� WKDW� GHILQHV� WKH� ERXQGDU\
EHWZHHQ� WKH� OLDELOLWLHV� DQG� WKH� LPPXQLWLHV� WKDW� \� KDV� WRZDUGV� SXEOLF
RIILFLDOV�

+RZHYHU�� WKH� EURNHQ� OLQHV� RI� WDEOH� �� GR� QRW� QHHG� WR� EH� QHFHVVDULO\
DOLJQHG�� ,Q� UHDOLW\�� D� VLWXDWLRQ� RI� OHJDO�GLVHTXLOLEULXP�� VXFK� DV� WKDW
FRQVLGHUHG�LQ�WDEOH����PD\�ZHOO�DULVH�

,Q�WDEOH���� WKH�EURNHQ�OLQH��GHILQLQJ�WKH�ERXQGDU\�EHWZHHQ� WKH�ULJKWV
DQG�H[SRVXUHV�RI�[��GRHV�QRW�FRLQFLGH�ZLWK�WKDW�GHILQLQJ�WKH�ERXQGDU\
EHWZHHQ� WKH�GXWLHV� DQG� WKH� OLEHUWLHV�RI� \�� ,Q� WKLV� FDVH� WKH� SRZHUV� RI
DQG� WKH� OLDELOLWLHV� WRZDUGV� SXEOLF� RIILFLDOV� IDLO� WR� FRUUHODWH� WKH� OHJDO
HQWLWOHPHQWV� RI� WKH� WZR� DJHQWV�� %\� FRQWUDVW�� D� ZHOO� ZRUNLQJ� OHJDO
V\VWHP�� HTXLOLEUDWLQJ� WKH� SRZHU� DQG� OLDELOLWLHV� WKDW� DJHQWV� DFTXLUH
WKURXJK� SXEOLF� RIILFLDOV�� WHQGV� DOVR� WR� HTXLOLEUDWH� WKHLU� ULJKWV� DQG
GXWLHV� RU�� LQ� RWKHU� ZRUGV�� WHQGV� WR� DFKLHYH� WKH� OHJDO� HTXLOLEULXP
FRQVLGHUHG�LQ�WDEOH���

$FFRUGLQJ�WR�WKLV��WKH�FRUUHODWLRQ�EHWZHHQ�WKH�HQWLWOHPHQWV�RI�[�DQG�\
UHTXLUHV� D� FRUUHVSRQGLQJ� FRUUHODWLRQ� RI� WKH� VHFRQG�MXUDO� UHODWLRQV
EHWZHHQ� WKH� WZR� DJHQWV� DQG� SXEOLF� RIILFLDOV��:KLOH�.HOVHQ� VHHV� WKH
XQLW\�DQG�WKH�FRQVLVWHQF\�RI�WKH�OHJDO�V\VWHP�DV�D�SXUH�PDWWHU�RI�/RJLF
DQG� FRQFHQWUDWHV� RQ� WKH� DQDO\VLV� RI� WKH� YDOLGLW\� RI� UXOHV�� &RPPRQV
SRLQWV� RXW� KRZ� WKH�MXUDO� UHODWLRQV� FRQVLGHUHG� E\�+RKIHOG� FDQQRW� EH
WDNHQ� IRU� JUDQWHG�� 5DWKHU�� WKH\� � UHTXLUH� WKH� FRVWO\� LQWHUYHQWLRQ� RI
SXEOLF�RIILFLDOV�ZKR�DWWULEXWH�FRUUHODWLYH�SRZHUV�DQG�OLDELOLWLHV� WR�WKH
DJHQWV� �YLD� SXEOLF� RIILFLDOV�� DQG�� LQ� WKLV� ZD\�� HTXLOLEUDWH� DOVR� WKHLU
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ULJKWV�DQG�WKHLU�GXWLHV��7KH�OLPLWV� WR�WKH�SRZHUV�DQG�WKH� OLDELOLWLHV�RI
SXEOLF�RIILFLDOV��RU�WKHLU�GLVDELOLWLHV�WR�DFW�LQ�WKH�LQWHUHVW�RI�[�DQG�WKH
LPPXQLWLHV�RI�\�IURP�WKHLU�LQWHUYHQWLRQ��DOVR�HTXLOLEUDWH�WKH�H[SRVXUHV
DQG� WKH� OLEHUWLHV� RI� WKH� DJHQWV�� ,Q� RWKHU�ZRUGV��ZKLOH� ERWK� ILUVW� DQG
VHFRQG� MXUDO� UHODWLRQV� PD\� ZHOO� EH� LQ�GLVHTXLOLEULXP�� D� JRRG� OHJDO
V\VWHP�WHQGV��ZLWK�WKH�KHOS�RI�SXEOLF�RIILFLDOV��WRZDUGV�WKH�UHDOLVDWLRQ
RI� D� FRPSOH[� ³OHJDO� HTXLOLEULXP´� ZKHUH� WKH� FRQGLWLRQV� FRQVLGHUHG
DERYH�DUH�VDWLVILHG�

:KLOH� &RPPRQV� GRHV� QRW� XVH� WKH� WHUP� ³OHJDO� HTXLOLEULXP´� �RU� WKH
WHUP� OHJDO�GLVHTXLOLEULXP��� SHUKDSV�� WKLV� WHUP� FDQ� XVHIXOO\� FDWFK� WKH
RULJLQDOLW\� RI� KLV� FRQWULEXWLRQ� DQG� KLV� GLVWDQFH� IURP� WKH�.HOVHQLDQ
WUDGLWLRQ�RI�WKH�DQDO\VLV�RI�WKH�YDOLGLW\�RI�OHJDO�UXOHV���

,Q�WKH�.HOVHQLDQ�WUDGLWLRQ� WKH�³FRQVLVWHQF\´�RI� UXOHV� LV�D�SXUH�PDWWHU
RI� /RJLF� DQG� HYHQWXDO� GLVFUHSDQFLHV� KDYH� WR� EH� VROYHG� E\� VWDWLQJ
ZKLFK� UXOH� LV� KLHUDUFKLFDOO\� VXSHULRU�� )RU� LQVWDQFH�� LI� XQGHU� VRPH
FLUFXPVWDQFHV� WKH� UXOHV� VWDWH� VLPXOWDQHRXVO\� WKH� ULJKW� RI� [� WR� EH
DVVLVWHG�DQG�WKH�OLEHUW\�RI�\�WR�GR�VRPHWKLQJ�HOVH��WKH�PDWWHU�KDV�WR�EH
ORJLFDOO\�VROYHG�E\�FKHFNLQJ�ZKLFK�RI�WKH�WZR�UXOHV�KDV�SULRULW\��,Q�D
ZD\�WKH�LQFRQVLVWHQF\�QHYHU�DURVH�IRU�VFKRODUV�ZKR�ZHUH�DZDUH�RI�WKH
ORJLFDO�UXOHV�JRYHUQLQJ�WKH�V\VWHP�DQG�FRXOG�HDVLO\�VWDWH� WKH�YDOLGLW\
RI�HDFK�VLQJOH�UXOH�

%\�FRQWUDVW��DFFRUGLQJ�WR�&RPPRQV�WKH�FRQVLVWHQF\�RI�D�OHJDO�V\VWHP
LV� RQO\� DQ� LGHDO� JRDO� RI� VXFK� V\VWHP� DQG� VRPH� GHJUHH� RI
GLVHTXLOLEULXP�LV�D�SHUPDQHQW�FKDUDFWHULVWLF�RI�WKH�ZRUNLQJ�RI�D�OHJDO
V\VWHP���� 0RUHRYHU�� LQ� &RPPRQV¶� YLHZ�� WKH� HOLPLQDWLRQ� RI
GLVHTXLOLEULXP�LV�QRW�D�SXUH�PDWWHU�RI�/RJLF�ZKLFK�UHTXLUHV�D�³FRUQHU
VROXWLRQ´�VWDWLQJ�WKH�SULRULW\�RI�WKH�ULJKWV�RI�[�RYHU�WKH�OLEHUWLHV�RI�\�RU
YLFH� YHUVD�� 7KH� FRVWO\� HOLPLQDWLRQ� RI� WKH�GLVHTXLOLEULXP� LV� D� UHDO
SURFHVV� WKDW� PD\� HLWKHU� LQYROYH� ³FRUQHU� VROXWLRQV´� RU� ³LQWHUPHGLDWH
VROXWLRQV´�FKDUDFWHULVHG�E\�VRPH�GLOXWLRQ�RI�WKH�ULJKWV�RI�[�DQG�RI�WKH
OLEHUWLHV�RI�\�

&RPPRQV�DQDO\VLV�DOORZV�XV�WR�RYHUFRPH�WKH�OLPLWV�RI�ERWK�WUDGLWLRQDO
MXULVSUXGHQFH� DQG� HFRQRPLFV�� ,Q� VSLWH� RI� WKH� IDFW� WKDW� &RPPRQV
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DQDO\VLV�RI�WKH�OHJDO�IRXQGDWLRQV�RI�FDSLWDOLVP�SUHFHGHG�ERWK�)XOOHU¶V
DQG�&RDVH¶V�FRQWULEXWLRQV��LW�KHOSV�SURYLGH�D�GHHSHU�XQGHUVWDQGLQJ�RI
WKH�MRLQW�LPSOLFDWLRQV�RI�WKHLU�ZRUNV�

7UDQVDFWLRQV� UHTXLUH� VRPH� ZRUNLQJ� UXOHV� DQG�� HYHQ� ZKHQ� WKH
LQWHUYHQWLRQ�RI� SXEOLF� RIILFLDOV� LV� UDUHO\� QHFHVVDU\�� WKH� SRVVLELOLW\� RI
WKHLU� ³DXWKRULWDWLYH� WUDQVDFWLRQV´� LV� LPSRUWDQW� WR� FRUUHODWH� WKH
H[SHFWDWLRQV� RI� WKH� LQGLYLGXDOV�� 7KH� DQDO\VLV� RI� PDUNHW� WUDQVDFWLRQV
UHTXLUHV�� ZHOO� EHIRUH� WKH� DQDO\VLV� RI� ³HFRQRPLF� HTXLOLEULXP´� ZKLFK
KDV� EHHQ� WKH� WUDGLWLRQDO� IRFXV� RI� VWDQGDUG� HFRQRPLF� DQDO\VLV�� WKH
FRQGLWLRQV� XQGHU� ZKLFK� D� FRPSOH[� ³OHJDO� HTXLOLEULXP´� FDQ� FRPH
DERXW��%\� FRQWUDVW�� /DZ� DQG�(FRQRPLFV� KDYH� GHYHORSHG� FRPSOHWHO\
VHSDUDWH� DQDO\VLV� RI� WKH� FRQGLWLRQV� WKDW� DUH� QHFHVVDU\� IRU� WKH
UHVSHFWLYH�³HTXLOLEULD´�

2Q� WKH� RQH� KDQG�� (FRQRPLFV�� LJQRULQJ� WKH� FRPSOH[� ILUVW� RUGHU� DQG
VHFRQG� MXUDO� UHODWLRQV� WKDW� PXVW� EH� VDWLVILHG� IRU� WKH� H[LVWHQFH� RI� D
³OHJDO� HTXLOLEULXP´�� KDV� UHOHJDWHG� LWVHOI� WR� D� 1LUYDQD� ZKHUH� WKH
FRQGLWLRQV�IRU�WKLV�HTXLOLEULXP�DUH�SHUIHFWO\�UHDOLVHG��,Q�WKLV�ZD\��ZLWK
IHZ�H[FHSWLRQV��HFRQRPLVWV�KDYH�LJQRUHG�WKH�FRVWV�WKDW�PXVW�VXVWDLQHG
LQ�UHDO�OLIH�ZKHUH�D�³'HXV�H[�PDFKLQD´��OLNH�SHUIHFWO\�FRVWOHVV��KRQHVW
DQG�RPQLVFLHQW�SXEOLF�RIILFLDOV��FDQQRW�EH�DVVXPHG�WR�H[LVW�

2Q�WKH�RWKHU�KDQG��/DZ�KDV�LJQRUHG�WKH�HFRQRPLF�FRQGLWLRQV�DQG�WKH
UHVRXUFH�FRQVWUDLQWV�WKDW�PXVW�EH�VDWLVILHG�IRU�WKH�H[LVWHQFH�RI�D�³OHJDO
HTXLOLEULXP´��,W�KDV�EHHQ�DVVXPHG�WKDW�DQ�HFRQRPLF�HTXLOLEULXP�H[LVWV
LQGHSHQGHQWO\� RI� WKH� MXUDO� UHODWLRQV� WKDW� DUH� FRQVLGHUHG�� :KLOH� WKH
ULJKWV� RI� WKH� LQGLYLGXDOV� KDYH� RIWHQ� EHHQ�HPSKDVLVHG�� WKH� HFRQRPLF
FRQGLWLRQV� WKDW� PXVW� EH� VDWLVILHG� IRU� WKH� FRUUHODWLYH� GXWLHV� WR� EH
VDWLVILHG�KDYH�RIWHQ�EHHQ�LJQRUHG��,Q�D�VLPLODU�ZD\��ZKLOH�WKH�OLEHUWLHV
RI� WKH� LQGLYLGXDOV�KDYH�RIWHQ�EHHQ�GHFODLPHG�� WKH�HFRQRPLF�FRVWV�RI
WKH� FRUUHVSRQGLQJ� H[SRVXUHV� KDYH� QRW� EHHQ� DGHTXDWHO\� WDNHQ� LQWR
DFFRXQW��,Q�WKLV�VHQVH�/DZ�KDV�LPSOLFLWO\�UHOHJDWHG�LWVHOI�WR�D�1LUYDQD
ZKHUH� WKH� FRQGLWLRQV� IRU� DQ� HFRQRPLF� HTXLOLEULXP� FDQ� DOZD\V� EH
DVVXPHG�WR�H[LVW�LQGHSHQGHQWO\�RI�WKH�ULJKWV�DQG�WKH�OLEHUWLHV�WKDW�DUH
JLYHQ�WR�WKH�DJHQWV�



��

,Q�RWKHUV�ZRUGV��WKH�VHSDUDWLRQ�EHWZHHQ�/DZ�DQG�(FRQRPLFV�KDV�RIWHQ
EHHQ�EDVHG�RQ�D�GRXEOH�1LUYDQD�IDOODF\�ZKLFK�LV�SDUWLFXODUO\�HYLGHQW
LQ�WKH�³FRPSOHPHQWDU\�DVVXPSWLRQV´�RI�D�FRPSOHWHO\�FHQWUDOLVHG�OHJDO
RUGHULQJ� DQG� FRPSOHWHO\�GHFHQWUDOLVHG� PDUNHWV�� &RPPRQV¶� DQDO\VLV
FODULILHV�KRZ�WKH�GHFHQWUDOLVHG� WUDQVDFWLRQV�RI�PDUNHWV� UHTXLUH�FRVWO\
DXWKRULWDWLYH�WUDQVDFWLRQV�WKDW�KHOS�WR�DFKLHYH�D�OHJDO�HTXLOLEULXP�DQG
WKH� FRQVLVWHQF\� RI� WKH�ZRUNLQJ� UXOHV�ZLWKLQ�ZKLFK� WUDQVDFWLRQV� WDNH
SODFH�� ,Q� OLQH� ZLWK� &RDVH¶V� DQG� )XOOHU¶V� FRQWULEXWLRQV�� WKHVH� FRVWV
SRLQW� WRZDUGV� WKH� SRVVLELOLW\� RI� D� ³FHQWUDOLVDWLRQ´� RI� PDUNHW
WUDQVDFWLRQV� DQG� D� ³GHFHQWUDOLVDWLRQ´� RI� WKH� SXEOLF� RUGHULQJ� RU�� LQ
RWKHU� ZRUGV�� DZD\� IURP� D� ZRUOG�RUJDQLVHG� RQO\� E\� WKH� PHDQV� RI
³SXEOLF�PDUNHWV´�

,Q� SDUWLFXODU�� ILUPV� PD\� EH� VHHQ� DV� ³JRLQJ� FRQFHUQV´� ZKHUH� VRPH
ZRUNLQJ�UXOHV�DUH�HVWDEOLVKHG�E\�SULYDWH�DJHQWV�ZKR�EHDU�WKH�FRVWV�RI
VHWWLQJ�XS�D�³SULYDWH´�OHJDO�HTXLOLEULXP�ZKLFK�LV�VSHFLILFDOO\� WDLORUHG
WR� FHUWDLQ� W\SHV� RI� WUDQVDFWLRQV��7KH�SXEOLF� RIILFLDOV�PD\� ODFN� HLWKHU
WKH� LQFHQWLYHV�RU� WKH�VNLOOV� WR�VHW�XS�DQG�HQIRUFH�D�³SXEOLF�RUGHULQJ´
ZLWKLQ� ZKLFK� WKHVH� WUDQVDFWLRQV� FDQ� WDNH� SODFH� DQG�� LQ� PDQ\� FDVHV�
SULYDWH�HQWUHSUHQHXUV�FDQ�EH�D�JRRG�VXEVWLWXWH�IRU�SXEOLF�RIILFLDOV�

+RZHYHU�� SXEOLF� DQG� SULYDWH� RUGHULQJV� VKRXOG� QRW� EH� VHHQ� RQO\� DV
VXEVWLWXWHV�� 7KH\� DUH� DOVR� ZLWKLQ� FHUWDLQ� OLPLWV� FRPSOHPHQWDU\
LQVWLWXWLRQV���� $V� LQ� WKH� FDVH� RI� WKH� VWXGHQW� H[SHOOHG� IURP� FROOHJH
�FRQVLGHUHG�E\�)XOOHU���SULYDWH�RUGHULQJV�RIWHQ�UHTXLUH� WKH�SRVVLELOLW\
RI� DSSHDO� WR� SXEOLF� RUGHULQJV�� 3XEOLF� RUGHULQJV� FDQ� FKHFN� WKH
³FRQVWLWXWLRQDO´� YDOLGLW\� RI� WKH� SULYDWH� RUGHULQJV� DQG� WKH� ZD\V� LQ
ZKLFK�WKHLU�ZRUNLQJ�UXOHV�KDYH�EHHQ�DSSOLHG��7KH\�FDQ�DOVR�VXSSO\�WKH
PRQRSRO\�RI�SK\VLFDO�FRHUFLRQ� WKDW�EHORQJV� WR� WKH�SXEOLF�RUGHULQJ���
$W�WKH�VDPH�WLPH�WKH�SXEOLF�RUGHULQJ�FDQ�EHQHILW�IURP�WKH�LQQRYDWLRQV
DQG�WKH�H[SHULPHQWDWLRQ�WKDW�RFFXU�LQ�WKH�VSKHUH�RI�SULYDWH�RUGHULQJV
ZKHUH��ZLWKLQ�FHUWDLQ�OLPLWV��FRPSHWLWLRQ�FDQ�KHOS�WKH�VHOHFWLRQ�RI�WKH
³ILWWHVW´�ZRUNLQJ�UXOHV�

,Q� D� ZRUOG� FKDUDFWHULVHG� E\� LJQRUDQFH� RI� WKH� WUDQVDFWLRQ� FRVWV� RI
³SXEOLF� PDUNHWV´� LW� LV� QRW� RQO\� GLIILFXOW� WR� XQGHUVWDQG� WKH� UROH� RI
³SULYDWH� RUGHULQJV´�� EXW� DOVR� GLIILFXOW� WR� ILQG� JRRG� UHDVRQV� IRU� WKH
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H[LVWHQFH� RI� SULYDWH� SURSHUW\�ZKRVH� IXQGDPHQWDO� FKDUDFWHULVWLFV� FDQ
EH� XVHIXOO\� XQGHUVWRRG� E\� UHIHUULQJ� WR� WKH�MXUDO� UHODWLRQV� FRQVLGHUHG
E\�+RKIHOG�DQG�&RPPRQV�

$V� 6LPPRQGV� ������� S������ SRLQWV� RXW�� ³7KH� ULJKW� RI� RZQHUVKLS� LV
UHDOO\� D� FRPSOH[� EXQGOH� RI� FODLP�ULJKWV�� OLEHUWLHV�� SRZHUV� DQG
LPPXQLWLHV�� $Q� RZQHU� RI� ODQG�� IRU� H[DPSOH� W\SLFDOO\� HQMR\V� �LQWHU
DOLD��WKH�FODLP�ULJKW�WKDW�RWKHUV�QRW�WUHVSDVV�RQ�KLV�ODQG��WKH�OLEHUW\�WR
ZDON�RQ�KLV�ODQG��WKH�SRZHUV�WR�WUDQVIHU�WLWOH�WR�RWKHUV��DQG�WKH�DFW�RI
LPPXQLW\�DJDLQVW�KDYLQJ�KLV� WLWOH� DOWHUHG�RU� WUDQVIHUUHG�E\� WKH�DFW�RI
DQRWKHU�´

3ULYDWH�SURSHUW\�GHILQHV�DQ�H[FOXVLYH� ULJKW�RQ� WKH�XVH�RI� VRPH�JRRG
DQG� WKH� GXW\� RI� RWKHUV� RI� QRQ�LQWHUIHUH� ZLWK� LW�� 7KXV� WKH� LQGLYLGXDO
DFTXLUHV�D� OLEHUW\� WR�FKRRVH�DPRQJ�DOWHUQDWLYH�XVHV�RI� WKH�JRRG��DQG
WKH�RWKHUV�DUH�H[SRVHG�WR�WKHVH�FKRLFHV�

:LWK� SULYDWH� JRRGV�� SULYDWH� SURSHUW\� DOORZV� DQ� RSWLPDO
GHFHQWUDOLVDWLRQ�RI�GHFLVLRQV�LQ�WKH�VHQVH�WKDW�QR�LQGLYLGXDO�LV�H[SRVHG
WR�WKH�OLEHUW\��FKRLFHV��RI�RWKHU�LQGLYLGXDOV��(DFK�QHZ�VHW�RI�XVHV�WKDW
LPSURYHV�WKH�XWLOLW\�RI�WKH�RZQHU�RI�WKH�SULYDWH�JRRG�GRHV�QHFHVVDULO\
OHDG�WR�3DUHWR�LPSURYHPHQWV��7KLV�FKDUDFWHULVWLF�RI�D�SULYDWH�HFRQRP\
KROGV� LQGHSHQGHQWO\� RI� H[FKDQJH�� 7KLV� TXDOLW\� RI� SULYDWH� SURSHUW\
FDQQRW�EH�VHHQ�LQ�D�ZRUOG�RI�]HUR�WUDQVDFWLRQ�FRVWV�ZKHUH�LQGLYLGXDOV
WDNH�WRJHWKHU�FRQVXPSWLRQ�DQG�H[FKDQJH�GHFLVLRQV�� ,Q� WKH� WUDGLWLRQDO
VHWWLQJ� RQH� PLVVHV� WKH� PDLQ� TXDOLW\� RI� SULYDWH� SURSHUW\�� WKDW� LV� WKH
SRVVLELOLW\� RI� WDNLQJ� GHFLVLRQV� ZLWKRXW� LQFXUULQJ� LQ� WKH� FRVW� RI
WUDQVDFWLQJ�ZLWK�RWKHU�SHRSOH�

7KLV� FRVW� RI� WUDQVDFWLQJ�PD\� EH� VXFK� WKDW� WKH� DVVLJQPHQW� RI� SULYDWH
ULJKWV� PD\� EH� ZRUWKZKLOH� HYHQ� ZKHQ� WKH� OLEHUW\� HQWLWOHG� WR� DQ
LQGLYLGXDO� RQ� KHU� SULYDWH� SURSHUW\� LQYROYHV� H[SRVXUHV� DPRQJ�ZKLFK
RWKHU� LQGLYLGXDOV� DUH� QRW� LQGLIIHUHQW�� :LWK� SRVLWLRQDO���� SXEOLF� DQG
FRPSOHPHQWDU\� JRRGV� WKH� DVVLJQPHQW� RI� SULYDWH� SURSHUW\� ULJKWV
FDQQRW�³VHSDUDWH´�FRQVXPSWLRQ�GHFLVLRQV�IURP�WUDQVDFWLRQV�ZLWK�RWKHU
LQGLYLGXDOV��$Q�H[WHUQDOLW\�FDQ�EH�VHHQ�DV�WKH�LPSRVVLELOLW\�RI�SULYDWH
SURSHUW\�ULJKWV�WR�HOLPLQDWH�WKH�LQWHUIHUHQFHV�DPRQJ�WKH�³OLEHUWLHV´�RI
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WKH� GLIIHUHQW� LQGLYLGXDOV�� +RZHYHU�� LI� WKHVH� LQWHUIHUHQFHV� LQYROYH
VXIILFLHQWO\�OLPLWHG�ORVVHV�RI�ZHOIDUH��XQIHWWHUHG�SULYDWH�SURSHUW\�PD\
VWLOO� EH� FRQYHQLHQW� EHFDXVH� WKH� FRVWV� RI� RUJDQLVLQJ� WKH� UHODWLYH
WUDQVDFWLRQV�PD\�ZHOO�RIIVHW�WKH�JDLQV�REWDLQHG�ZKHQ�HDFK�LQGLYLGXDO
WDNHV� LQWR� DFFRXQW� WKH� H[SRVXUHV� FRUUHODWHG� WR� WKH� H[HUFLVH� RI� KLV
OLEHUWLHV���

���1HZ�3URSHUW\�5LJKW�$SSURDFK�DQG�3ULYDWH�2UGHULQJV

,Q�VRPH�ZD\V��WKH�1HZ�3URSHUW\�5LJKWV�DSSURDFK�KDV�HPSKDVLVHG�RQH
DVSHFW�RI�WKH�&RDVLDQ�DUJXPHQW�WKDW�ZH�KDYH�MXVW�FRQVLGHUHG�

,Q�D�ZRUOG�FKDUDFWHULVHG�E\�]HUR�WUDQVDFWLRQ�FRVWV��FRPSOHWH�FRQWUDFWV
FRXOG� EH� ZULWWHQ� DQG� DSSOLHG� DW� QR� FRVW� E\� SXEOLF� RIILFLDOV�� ,Q� WKLV
VLWXDWLRQ��HYHQ�ZKHQ�WKH�LQYHVWPHQWV�LQ�KXPDQ�FDSLWDO�DUH�VSHFLILF�WR
SK\VLFDO� FDSLWDO�� LWV� RZQHUVKLS� LV� LUUHOHYDQW� IRU� WKH� VDIHW\� RI� WKHVH
LQYHVWPHQWV��,QGHSHQGHQWO\�RI�WKH�SULYDWH�RZQHUVKLS�RI�WKH�PHDQV�RI
SURGXFWLRQ��HDFK�DJHQW�FDQ�VWDWH�LQ�D�FRPSOHWH�FRQWUDFW�WKH�FRQGLWLRQV
RI�KHU�SDUWLFLSDWLRQ�DQG� LQ�SDUWLFXODU� WKH�UHWULEXWLRQV� WKDW�DUH�GXH� IRU
KHU�LQYHVWPHQW�LQ�KXPDQ�FDSLWDO��,Q�RWKHU�ZRUGV��LQ�WKLV�VLWXDWLRQ��WKH
OLEHUW\� RI� WKH� RZQHUV� RI� SK\VLFDO� FDSLWDO� LV� OLPLWHG� E\� D� FRPSOHWH
FRQWUDFW�ZKLFK�SURWHFWV�WKH�³H[SRVXUHV´�RI�WKH�RWKHU�DJHQWV�ZKR�KDYH
LQYHVWHG� LQ� KXPDQ� FDSLWDO� DQG� KDYH� FRQWUDFWHG� WKH� ULJKW� WR� UHDS� WKH
IUXLWV� RI� WKHLU� LQYHVWPHQWV�� 0RUHRYHU�� ZKHQ� WKH� DJHQWV� FDQ� ZULWH� D
FRPSOHWH�FRQWUDFW��WKH�SRZHU��ZKLFK�WKH�³RZQHUV´�RI�SK\VLFDO�FDSLWDO
KDYH� FDQ� H[HUFLVH� E\� KROGLQJ� XS� WKHLU� FDSLWDO�� LV� OLPLWHG� E\� WKH
LPPXQLW\� WKDW� WKH�RWKHU�DJHQWV�KDYH�DJDLQVW� WKH�H[SURSULDWLRQ�RI� WKH
EHQHILWV�RI�WKHLU�LQYHVWPHQW�LQ�KXPDQ�FDSLWDO�

,Q�D�ZRUOG�RI�]HUR�WUDQVDFWLRQ�FRVWV��D�FRPSOHWH�FRQWUDFW�FDQ�QRW�RQO\
SURWHFW�WKH�LQYHVWPHQW�LQ�KXPDQ�FDSLWDO�DJDLQVW�WKH�KD]DUGV�GXH�WR�LWV
VSHFLILFLW\� WR� SK\VLFDO� FDSLWDO�� EXW� FDQ� DOVR� VDIHJXDUG� LW� DJDLQVW� WKH
KD]DUGV�GXH� WR� LWV� VSHFLILFLW\� WR� WKH� LQYHVWPHQWV� LQ�KXPDQ�FDSLWDO� RI
RWKHU�DJHQWV��$IWHU� WKH�FRQWUDFW�KDV�EHHQ�VLJQHG��SXEOLF�RIILFLDOV�FDQ
OLPLW�WKH�OLEHUW\�RI�HDFK�DJHQW�WR�XVH�KHU�KXPDQ�FDSLWDO�LQ�D�ZD\�WKDW
GDPDJHV� WKH�RWKHU� DJHQWV�ZKR�KDYH� DOVR� LQYHVWHG� LQ� VSHFLILF� KXPDQ
FDSLWDO��3XEOLF�RIILFLDOV�FDQ�DOVR�OLPLW� WKH�SRZHU�WKDW� WKH�DJHQWV�KDYH
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WR�ZLWKGUDZ� WKHLU� KXPDQ� FDSLWDO� IURP�FRRSHUDWLQJ�ZLWK� RWKHU� DJHQWV
DQG�FDQ�LQ�WKLV�ZD\�JLYH�WKHVH�DJHQWV�VRPH�VRUW�RI� LPPXQLW\�DJDLQVW
WKH�KD]DUGV�RI�KROG�XS�

)RU�WKHVH�UHDVRQV��ZKHQ�PDUNHW�WUDQVDFWLRQ�FRVWV�DUH�]HUR��RU�WKH�FRVW
RI�XVLQJ�D�FHQWUDOLVHG�OHJDO�RUGHULQJ�LV�]HUR���LW�LV�SRVVLEOH�WR�DFKLHYH�D
ILUVW� EHVW� VROXWLRQ�� 7KH� DJHQWV� LQYHVW� LQ� KXPDQ� FDSLWDO� XS� WR� WKH
RSWLPDO�SRLQW�ZKHUH�WKH�PDUJLQDO�FRVW�RI�WKHLU�LQYHVWPHQWV�LV�HTXDO�WR
WKHLU�PDUJLQDO�FRVW�

,Q� WKH� 1HZ� 3URSHUW\� 5LJKWV� DSSURDFK� WKH� LPSRUWDQFH� RI� SULYDWH
SURSHUW\� HPHUJHV� YHU\� FOHDUO\� ZKHQ� WKLUG� SDUWLHV� FDQQRW� YHULI\� WKH
HIIRUWV�RU�WKH�UHVXOWV�REWDLQHG�E\�LQYHVWLQJ�LQ�KXPDQ�FDSLWDO�DQG�LW�LV�
WKHUHIRUH�� LPSRVVLEOH� WR� ZULWH� D� FRPSOHWH� FRQWUDFW�� 8QGHU� WKHVH
FLUFXPVWDQFHV�HDFK�DJHQW�LV�H[SRVHG�WR�WKH�WKUHDW�RI�QRQ�FRRSHUDWLRQ
RI�WKH�RWKHU�DJHQWV�DQG�WKH�ILUVW�EHVW�UHVXOW�FDQQRW�EH�DFKLHYHG�EHFDXVH
WKH� SXEOLF� RIILFLDOV� FDQQRW� LPSRVH� SHQDOWLHV� WKDW� HOLPLQDWH� WKH
DGYDQWDJHV� RI� WKLV� W\SH� RI� EHKDYLRU�� ,Q� WKLV� VLWXDWLRQ� WKH� SULYDWH
SURSHUW\�RI�SK\VLFDO�FDSLWDO�FDQ�JLYH�VRPH�DGYDQWDJHV�WKDW�ZRXOG�QRW
DULVH�LQ�D�VLWXDWLRQ�RI�]HUR�WUDQVDFWLRQ�FRVWV��RU�]HUR�FRVW�YHULILFDWLRQ
E\� SXEOLF� RUGHULQJ��� 2ZQHUV� DUH� HQWLWOHG� WR� GR� ZLWK� WKHLU� JRRGV
ZKDWHYHU� LV� QRW� H[SOLFLWO\� IRUELGGHQ� E\� FRQWUDFWV�� DQG� WKHLU� UHVLGXDO
OLEHUWLHV� FDQ� ZHOO� LQFOXGH� DFWLRQV� WKDW� H[SRVH� RWKHU� DJHQWV� WR� WKH
QHJDWLYH� FRQVHTXHQFHV� RI� WKH� H[HUFLVH� RI� WKHVH� OLEHUWLHV�� 0RUHRYHU�
ZKHQ� WKLV� LV� QRW� OLPLWHG� E\� FRQWUDFWXDO� REOLJDWLRQV�� SULYDWH� SURSHUW\
HQWLWOHV�WKH�RZQHUV�WR�WKH�ULJKW�WR�ZLWKGUDZ�WKH�XVH�RI�SK\VLFDO�FDSLWDO
IURP� WKH� RWKHU� DJHQWV�� DOVR� ZKHQ� WKHLU� KXPDQ� FDSLWDO� LQYHVWPHQW� LV
VSHFLILF�WR�WKLV�SK\VLFDO�FDSLWDO�

:KHQ� FRQWUDFWV� DUH� LQFRPSOHWH�� SULYDWH� SURSHUW\� PDWWHUV� IRU� KXPDQ
FDSLWDO� LQYHVWPHQWV�� DQG� WKH� RZQHUVKLS� RI� SK\VLFDO� FDSLWDO� EHFRPHV
PRVW� YDOXDEOH� IRU� WKRVH� DJHQWV�ZKR�KDYH� WR�PDNH� WKH�PRVW� UHOHYDQW
DQG� VSHFLILF� LQYHVWPHQW� LQ� KXPDQ� FDSLWDO�� ,Q� FDVH� RI� EUHDN� XS� RI
FRRSHUDWLRQ�ZLWK� WKH� RWKHU� DJHQWV�� RZQHUV� FDQ� DW� OHDVW� FRXQW� RQ� WKH
DFFHVV�WR�SK\VLFDO�FDSLWDO��2ZQHUVKLS�LQFUHDVHV�EDUJDLQLQJ�SRZHU�ZLWK
UHVSHFW�WR�RWKHU�DJHQWV�DQG�SURYLGHV�RZQHUV�ZLWK�D�JUHDWHU�LQFHQWLYH�WR
LQYHVW�LQ�KXPDQ�FDSLWDO�LQ�FRPSDULVRQ�WR�RWKHU�LQGLYLGXDOV�
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+RZHYHU�WKHUH�LV�YHU\�OLWWOH�WKDW�RZQHUVKLS�RI�SK\VLFDO�FDSLWDO�FDQ�GR
WR�JXDUDQWHH�WKH�FRRSHUDWLRQ�RI�WKH�RWKHU�DJHQWV��7KXV��HYHQ�WKH�DJHQW
ZKR�RZQV�WKH�SK\VLFDO�FDSLWDO�LV�H[SRVHG�WR�WKH�KROG�XS�RI�WKH�DJHQWV
ZKR�KDYH�LQYHVWHG�LQ�VSHFLILF�KXPDQ�FDSLWDO��0RUHRYHU��DOO�WKH�RWKHU
DJHQWV� DUH� H[SRVHG� WR� WKH� ULVNV� RI� KROG�XS� RI� KXPDQ� DQG� SK\VLFDO
FDSLWDO�

7KH�JDS�EHWZHHQ�WKH�³ILUVW�EHVW�VROXWLRQ´�REWDLQHG�LQ�D�VLWXDWLRQ�ZKHUH
WKHUH� DUH� FRPSOHWH� FRQWUDFWV� DQG� WKH� ³VHFRQG� EHVW� VROXWLRQ´� WKDW� LV
REWDLQHG� ZLWK� DQ� HIILFLHQW� DOORFDWLRQ� RI� SK\VLFDO� FDSLWDO� FDQ�� XQGHU
VRPH� FLUFXPVWDQFHV�� EHFRPH� YHU\� ZLGH�� ,W� EHFRPHV� HTXDO� WR� ]HUR
ZKHQ� RQO\� RQH� DJHQW� KDV� PDGH� KXPDQ� FDSLWDO� LQYHVWPHQWV� WKDW� DUH
VSHFLILF� WR� SK\VLFDO� FDSLWDO� DQG� QR� DJHQW� KDV� WR� PDNH� LQYHVWPHQWV
VSHFLILF� WR� WKH� KXPDQ� FDSLWDO� RI� WKH� RWKHU� DJHQWV�� %\� FRQWUDVW�� LW
EHFRPHV�YHU\� ODUJH�ZKHQ�PDQ\�DJHQWV�KDYH� WR�PDNH� LQYHVWPHQWV� LQ
KXPDQ� FDSLWDO� WKDW� DUH� VSHFLILF� WR� WKH� RWKHU� DJHQWV� DQG� WR� SK\VLFDO
FDSLWDO�� ,Q� WKH� ILUVW� FDVH� WKH� ³HIILFDF\´�RI� WKH� ³FRUUHFW´� DOORFDWLRQ�RI
SULYDWH�SURSHUW\��PHDVXUHG�DV�D�PHDQV�RI�QDUURZLQJ�WKH�JDS�EHWZHHQ
WKH�³ILUVW´�DQG�³VHFRQG´�EHVW��LV�PD[LPL]HG����,Q�WKH�VHFRQG�FDVH�WKH
³HIILFDF\´� RI� WKH� ³FRUUHFW´� DOORFDWLRQ� RI� SULYDWH� SURSHUW\� LV� DOPRVW
QHJOLJLEOH��:KHQ� SULYDWH� SURSHUW\� LV� WKH� RQO\� WRRO� WKDW� DQ� HFRQRPLF
V\VWHP�FDQ�XVH�WR�IDFH�WKH�SUREOHP�RI�FRQWUDFWXDO�LQFRPSOHWHQHVV��WKH
XQGHULQYHVWPHQW�LQ�KXPDQ�FDSLWDO�FDQ�WXUQ�RXW�WR�EH�H[WUHPHO\�ODUJH�

7KXV�� WKH� 1HZ� 3URSHUW\� 5LJKW� DSSURDFK� SURYLGHV� DQ� LQWHUHVWLQJ
H[DPSOH� LQ� ZKLFK�� EHFDXVH� RI� WKH� LPSRVVLELOLW\� RI� WKLUG� SDUW\
HQIRUFHPHQW�� SULYDWH� SURSHUW\�PDWWHUV��+RZHYHU�� LW� GRHV� QRW� SURYLGH
PXFK� LQVLJKW� LQ� WKH� WKHRU\� RI� WKH� ILUP� DQG� WR� WKH� TXHVWLRQ� ³ZK\� GR
ILUPV�H[LVW"´�

7KH�SULYDWH�SURSHUW\�RI�SK\VLFDO�FDSLWDO�E\�WKH�SHRSOH�ZKR�PDNH�WKH
PRVW� UHOHYDQW� LQYHVWPHQW� LQ� KXPDQ� FDSLWDO� KDV� OLWWOH� WR� GR� ZLWK� WKH
H[LVWHQFH�RI� WKDW� FRPSOH[� LQVWLWXWLRQ� WKDW� LV� WKH� ILUP��$V�%ROWRQ�DQG
6FKDUIVWHLQ� ������� KDYH� REVHUYHG�� RQO\� D� SUH�%HDUOH� DQG� 0HDQV��

DQDO\VLV� FDQ� LJQRUH� WKH� YHU\� IUHTXHQW� VHSDUDWLRQ� RI� RZQHUVKLS� DQG
FRQWURO��7KHUH�LV�RIWHQ�D�FRPSOHWH�ODFN�RI�LGHQWLW\�EHWZHHQ�WKRVH�ZKR
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KDYH�LQYHVWHG�LQ�WKH�SK\VLFDO�FDSLWDO�RI� WKH�ILUP�DQG�WKRVH�ZKR�KDYH
PDGH� WKH� ODUJHVW� KXPDQ� FDSLWDO� LQYHVWPHQW� WR� UXQ� LW�� 0RUHRYHU�� DV
.UHSV� ������� KDV� SRLQWHG� RXW�� LGHQWLI\LQJ� �RU� UDWKHU� FRQIXVLQJ�� WKH
SUREOHP� RI� WKH� H[LVWHQFH� RI� WKH� ILUP�ZLWK� WKDW� RI� WKH� RZQHUVKLS� RI
SK\VLFDO�FDSLWDO�ZRXOG�OHDYH�XV�ZLWK�OLWWOH�RU�QRWKLQJ�WR�VD\�IRU�ILUPV
WKDW� PDNH� OLWWOH� XVH� RI� SK\VLFDO� FDSLWDO�� 7KH� ILUP� VKRXOG� QRW� EH
FRQIXVHG� ZLWK� WKH� SULYDWH� SURSHUW\� RI� VRPH� PHDQV� SURGXFWLRQ� EXW
VKRXOG� UDWKHU� EH� VHHQ� LQ� WKH� &RDVH�)XOOHU� WUDGLWLRQ� DV� D� ³SULYDWH
RUGHULQJ´�WKDW�PLJKW�RU�PLJKW�QRW�EH�UHODWHG�ZLWK�WKH�RZQHUVKLS�RI�WKH
SK\VLFDO�FDSLWDO�WKDW�LW�XVHV�

7KH� SUREOHP� ZLWK� WKH� 1HZ� 3URSHUW\� 5LJKW� DSSURDFK� LV� WKDW� LW
FRQVLGHUV� D� GLFKRWLF� ZRUOG� ZKHUH� WKLUG� SDUWLHV� FDQ� YHULI\� VRPH
FRQWUDFWV�DW�]HUR�FRVW�DQG�VRPH�RWKHU�FRQWUDFWV�DW�DQ�LQILQLWH�FRVW��7KH
PDUNHWV�IRU�SK\VLFDO�FDSLWDO�RSHUDWH�DW�]HUR�WUDQVDFWLRQ�FRVWV�DQG�WKHLU
HIILFLHQF\� LV� QRW� OLPLWHG� E\� DQ\� ZHDOWK� RU� FUHGLW� FRQVWUDLQW�� %\
FRQWUDVW�� WKH� FRQWUDFWV� IRU� WKH� UHVXOWV�RU� WKH� HIIRUWV� RI� KXPDQ� FDSLWDO
LQYHVWPHQWV� DUH�FKDUDFWHULVHG� E\� D� WRWDO� LPSRVVLELOLW\� RI� WKLUG� SDUW\
YHULILFDWLRQ�RU��LQ�RWKHU�ZRUGV��E\�LQILQLWH�WUDQVDFWLRQ�FRVWV�

,Q�RWKHU�ZRUGV��LQ�WKH�1HZ�3URSHUW\�5LJKWV�DSSURDFK�WKH�FRVWV�RI�WKH
SXEOLF�RUGHULQJ�DUH�DVVXPHG� WR�EH�HLWKHU�]HUR�RU� LQILQLWH� �WKLV� LV� VWLOO
DQRWKHU�ZD\�E\�ZKLFK�WKH�³6ZLVV�FKHHVH´�DVVXPSWLRQ�WKDW�LV�LPSOLFLW
LQ� WKLV� WKHRU\�HPHUJHV���7KLV� DVVXPSWLRQ�FDQ�KHOS� WR� XQGHUVWDQG� WKH
LPSRUWDQFH�RI�WKH�SULYDWH�SURSHUW\�RI�SK\VLFDO�FDSLWDO�LQ�WKH�FRQWH[W�RI
D� VLPSOH� H[DPSOH�� +RZHYHU�� LW� REVFXUHV� WKH� UROH� RI� WKH� SXEOLF
RUGHULQJ���DQG�LPSOLHV�FRQGLWLRQV�XQGHU�ZKLFK�WKH�LQFHQWLYHV�WR�LQYHVW
LQ� WKH� VHW� XS� DQG� WKH� HQIRUFHPHQW� RI� WKH� ZRUNLQJ� UXOHV� RI� SULYDWH
RUGHULQJV�FDQQRW�DULVH��,I�WKH�FRVW�RI�WKLUG�SDUW\�YHULILFDWLRQ�RI�FHUWDLQ
UHODWLRQV� LV� ]HUR� RU� LQILQLWH�� LW� FDQQRW� EH� FRQYHQLHQW� WR� LQYHVW� LQ
YHULILFDWLRQ� FDSDFLWLHV�� HVSHFLDOO\� ZKHQ� WKHVH� DELOLWLHV� KDYH� WR� EH
VSHFLILF�WR�WKHVH�UHODWLRQV��%\�FRQWUDVW��WKLV�FRQYHQLHQFH�FDQ�ZHOO�DULVH
ZKHQ�YHULILFDWLRQ�FRVWV�DUH�VWULFWO\�SRVLWLYH�EXW�QRW�LQILQLWH�

:LWK� VWULFWO\� SRVLWLYH� EXW� QRQ�LQILQLWH� YHULILFDWLRQ� FRVWV�� SXEOLF
LQYHVWPHQWV� LQ� WKH� SXEOLF� RUGHULQJ� �RU� LQ� WKH� ³FHQWUDOLVHG´� OHJDO
HTXLOLEULXP� WKDW� LV� RIWHQ� LPSOLFLWO\� DVVXPHG� WR� H[LVW� IRU� IUHH� LQ
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VWDQGDUG�HFRQRPLF�WKHRU\��PD\�ZHOO�EHFRPH�FRQYHQLHQW��,Q�WKLV�ZD\�
WKH�GHJUHH�RI�FRQWUDFWXDO�LQFRPSOHWHQHVV��ZKLFK�ZH�VKRXOG�H[SHFW�LQ
³SXEOLF´�PDUNHWV��FDQ�ZHOO�EHFRPH�DQ�HQGRJHQRXV�HFRQRPLF�SUREOHP�
0RUHRYHU��ZLWK�VWULFWO\�SRVLWLYH�EXW�QRQ�LQILQLWH�YHULILFDWLRQ�FRVWV��WKH
SULYDWH� DJHQWV� FDQ� FRQYHQLHQWO\� LQYHVW� LQ� EXLOGLQJ� XS� DQG� UXQQLQJ
³GHFHQWUDOLVHG� OHJDO� HTXLOLEULD´�� ,Q� WKLV� FRQWH[W�� RQH� RI� WKH� PRVW
UHOHYDQW�HFRQRPLF�SUREOHPV�EHFRPHV� WKH�DQDO\VLV�RI� WKH� UHODWLRQV�RI
FRPSOHPHQWDULW\� DQG� VXEVWLWXWDELOLW\� RI� SULYDWH� DQG� SXEOLF� RUGHULQJV
DQG��LQ�SDUWLFXODU��WKH�DQDO\VLV�RI�WKH�UHODWLRQV�EHWZHHQ�SXEOLF�PDUNHWV
DQG�FRUSRUDWH�JRYHUQDQFH�
3ULYDWH�SURSHUW\�RI�SK\VLFDO�FDSLWDO�FDQ�EH�FRQVLGHUHG�D�SDUWLFXODU�FDVH
RI� SULYDWH� RUGHULQJ� WKDW� EHFRPHV� XVHIXO� ZKHQ� WKH� DJHQWV� FDQQRW
FRQWUDFW�DW�]HUR�FRVW�WKHLU�SDUWLFLSDWLRQ�WR�FHUWDLQ�FRQFHUQV��+RZHYHU�
ZKHQ�YHULILFDWLRQ�FRVWV�DUH�QRW�LQILQLWH��SULYDWH�RUGHULQJV�FDQ�GR�PRUH�
DQG�RIWHQ�GLIIHUHQW��WKLQJV�WKDQ�FRQIHUULQJ�D�SDUWLFXODU�DJHQW�ZLWK�WKH
OLEHUW\�WR�XVH�SDUWLFXODU�SK\VLFDO�DVVHWV��RU�WKDQ�JLYLQJ�KLP�WKH�SRZHU
WR�H[FOXGH�WKH�RWKHU�DJHQWV�IURP�WKH�XVH�RI�WKHVH�DVVHWV�

���*0��)LVKHU�%RG\�DQG�³6HFRQG�2UGHU�6SHFLILF�,QYHVWPHQWV´

$FFRUGLQJ� WR�2OLYHU�+DUW� ������� WKH� LQWHJUDWLRQ�RI�)LVKHU�%RG\� DQG
*0�LV�D�VWDQGDUG�DQG�ZHOO�NQRZQ�H[DPSOH�RI�WKH�LQFHQWLYH�HIIHFWV�RI
SULYDWH�SURSHUW\��,W�VKRZV�WKDW�WKH�DFTXLVLWLRQ�RI� WKH�SULYDWH�SURSHUW\
RI� SK\VLFDO� FDSLWDO� FDQ� EH� WKH� PHDQV� WR� VWLPXODWH� KXPDQ� FDSLWDO
LQYHVWPHQWV��,W�FODULILHV�WKH�DGYDQWDJHV�RI�YHUWLFDO�LQWHJUDWLRQ�DQG�WKH
FRVWV�RI�WKH�H[SDQVLRQ�RI�WKH�ERXQGDULHV�RI�WKH�ILUP��+RZHYHU��ZH�ZLOO
DUJXH� WKDW� WKH� )LVKHU� %RG\�*0� VWRU\� SURYLGHV� D� SRZHUIXO� FRXQWHU�
H[DPSOH�WR�WKH�1HZ�3URSHUW\�5LJKW�DSSURDFK��,W�VKRZV�WKDW��ZKLOH�WKH
DFTXLVLWLRQ�RI�WKH�SULYDWH�SURSHUW\�RI�WKH�PHDQV�RI�SURGXFWLRQ�E\�WKH
LQGLYLGXDO�PDNLQJ� WKH�JUHDWHVW� LQYHVWPHQW� LQ�SK\VLFDO� FDSLWDO�PD\� LQ
VRPH� FDVHV� EH� LUUHOHYDQW�� RWKHU� FKDUDFWHULVWLFV� RI� D� SULYDWH� RUGHULQJ
PD\�EHVW�H[SODLQ�YHUWLFDO�LQWHJUDWLRQ�DQG�WKH�ERXQGDULHV�RI�WKH�ILUP�

+DUW��������S�����REVHUYHV�WKDW�³IRU�D�ORQJ�WLPH�)LVKHU�%RG\�DQG�*0
ZHUH� VHSDUDWH� ILUPV� OLQNHG�E\�D� ORQJ�WHUP�FRQWUDFW��+RZHYHU�� LQ� WKH
����V� *0¶V� GHPDQG� IRU� FDU� ERGLHV� LQFUHDVHG� VXEVWDQWLDOO\�� $IWHU
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)LVKHU�%RG\�UHIXVHG�WR�UHYLVH�WKH�IRUPXOD�IRU�GHWHUPLQLQJ�SULFH��*0
ERXJKW�)LVKHU�RXW´�

:K\�ZDV� YHUWLFDO� LQWHJUDWLRQ� �DQG� QRW� VLPSO\� D� EHWWHU� FRQWUDFW�� WKH
VROXWLRQ�WR�WKH�SUREOHPV�EHWZHHQ�*0�DQG�)LVKHU�%RG\"

$FFRUGLQJ� WR�+DUW� ������� S�� ��� RQH� FDQ� DUJXH� WKDW� ³*0�UHFRJQLVHG
WKDW�� KRZHYHU� JRRG� D� FRQWUDFW� LW� ZURWH�ZLWK� )LVKHU� %RG\�� VLWXDWLRQV
VLPLODU� WR� WKH� RQH� LW� KDG� MXVW� H[SHULHQFHG�PLJKW� DULVH� DJDLQ�� WKDW� LV
FRQWLQJHQFLHV� PLJKW� RFFXU� WKDW� QR� FRQWUDFW� FRXOG� DOORZ� IRU´�
2ZQHUVKLS�RI�)LVKHU�%RG\�JDYH�*0�H[WUD�SRZHU�E\�JLYLQJ�LW�UHVLGXDO
FRQWURO� ULJKWV�RYHU�)LVKHU�%RG\�DVVHWV�� ,I� VLPLODU�FRQWLQJHQFLHV�ZHUH
WR�DULVH�DJDLQ�LQ�WKH�IXWXUH��*0�FRXOG�QRZ�HYHQ�GLVPLVV�WKH�PDQDJHUV
RI�)LVKHU�%RG\�LI�WKH\�UHIXVHG�WR�DFFHGH�WR�*0¶V�UHTXHVW�

7KH� LQWHUSUHWDWLRQ� FRQVLVWHQW�ZLWK� WKH� SURSHUW\� ULJKW� DSSURDFK� UHOLHV
RQ� WKH� LGHD� WKDW� WKH� DFTXLVLWLRQ� RI� DVVHWV� E\� *0� LQFUHDVHG� WKH
LQFHQWLYH� RI� *0�PDQDJHUV� WR� LQYHVW� LQ� ILJXULQJ� RXW� KRZ� WR� UHGXFH
FRVWV�PRUH� WKDQ� LW� GHFUHDVHG� WKH� LQFHQWLYH� WR� LQYHVW� E\�)LVKHU�%RG\
PDQDJHUV�� 7KH� DOORFDWLRQ� RI� RZQHUVKLS� ZDV� HIILFLHQW�� RZQHUVKLS
LQFUHDVHG�WKH�EDUJDLQLQJ�SRZHU�DQG�WKH�LQFHQWLYHV�RI� WKH�DJHQWV�ZKR
VKRXOG�PDNH�WKH�PRVW�UHOHYDQW�KXPDQ�FDSLWDO�LQYHVWPHQWV��$FFRUGLQJ
WR� WKH� 1HZ� 3URSHUW\� 5LJKW� DSSURDFK�� RZQHUVKLS� RYHU� DVVHWV� PHDQV
SRZHU�RYHU�SHRSOH�DQG�³ILUP�ERXQGDULHV�DUH�FKRVHQ�WR�DOORFDWH�SRZHU
RSWLPDOO\� DPRQJ� WKH� YDULRXV� SDUWLHV� WR� D� WUDQVDFWLRQ´�� 2U�� LQ� RWKHU
ZRUGV��³SRZHU�LV�VFDUFH�UHVRXUFH�WKDW�VKRXOG�QHYHU�EH�ZDVWHG´��+DUW�
������S�����

,Q�JHQHUDO�� WKH�VWURQJ�LQFHQWLYHV�WKDW��DFFRUGLQJ�WR�WKH�1HZ�3URSHUW\
5LJKW�DSSURDFK�WKH�RZQHUVKLS�RI�SK\VLFDO�DVVHWV�JLYHV�WR�LQGLYLGXDOV�
UDLVH�WKH�TXHVWLRQ�³ZK\�VKRXOG�ILUPV��DV�RSSRVHG�WR�LQGLYLGXDOV��RZQ
DQ\� DVVHWV´� �+ROPVWURP��5REHUWV� S�� ������� +RZHYHU�� WKH�*0�)LVKHU
%RG\�H[DPSOH�LV�SDUWLFXODUO\�XQIRUWXQDWH��$V�D�UHVXOW�RI�WKH�WDNH�RYHU
WKH� IDPRXV� *0� FKLHI� H[HFXWLYH� $OIUHG�6ORDQ� DFTXLUHG� FRQWURO� RI
)LVKHU� %RG\� RZQHG� E\� WKH� )LVKHU� IDPLO\�� ,I� ZH� ORRN� DW� WKLV� FDVH
WKURXJK� WKH� OHQVH� RI� WKH� IDPRXV�%HUOH� DQG�0HDQV� FRQWULEXWLRQ�� WKH
PDLQ�LPSOLFDWLRQ�RI�WKH�PHUJHU�LV� WKDW�³QRZ�)LVKHU�%RG\�LV�UXQ�E\�D
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PDQDJHU� DQG� DJHQW� RI� RZQHU� �6ORDQ�� LQVWHDG� RI� E\� WKH� RZQHUV
WKHPVHOYHV��WKH�)LVKHU�EURWKHUV�´����2QH�FRXOG�HYHQ�VSHFXODWH�WKDW�WKH
PHUJHU� OHDG� WR� JUHDWHU� LQHIILFLHQFLHV� GXH� WR� LQFUHDVHG� DJHQF\� FRVWV�
2QH�FRXOG�DOVR�PDLQWDLQ�WKDW�³WKH�PHUJHU�LWVHOI�ZDV�D�PDQLIHVWDWLRQ�RI
DJHQF\�FRVWV��D�GHVLUH�WR�EXLOG�DQG�HPSLUH�E\�D�PDQDJHU�ZKR�GRHV�QRW
EHDU� WKH� IXOO� FRVWV�RI� WKH�GHFLVLRQ´� �%ROWRQ�DQG�6FKDUIVWHLQ�������S�
������ ,I�ZH�ZDQW� WR� JLYH� DQ� HIILFLHQF\� W\SH� RI� H[SODQDWLRQ�ZH�PXVW
WXUQ� WR� VRPHWKLQJ�GLIIHUHQW� WKDQ� WKH� LQFHQWLYH�HIIHFWV�RI� WKH� ³SULYDWH
SURSHUW\´�DQG��LQ�SDUWLFXODU��WR�WKH�FKDUDFWHULVWLFV�RI�WKH�QHZ�³SULYDWH
RUGHULQJ´� WKDW� $OIUHG� 6ORDQ� KDG� FUHDWHG� ZLWKLQ� *0� EHIRUH� WKH
DFTXLVLWLRQ�RI�)LVKHU�%RG\�

7KH� ³SULYDWH� RUGHULQJ´� WKDW� $OIUHG�6ORDQ�� )XOOHU¶V� ³.LQJ� 5H[´� RI
*0���� KDG� FUHDWHG� LQYROYHG� WKH� GHFHQWUDOLVDWLRQ� RI� RSHUDWLQJ
UHVSRQVLELOLWLHV�DQG�FHQWUDOLVHG�SROLF\�IRUPDWLRQ�

%HIRUH�WKH�6ORDQ�UHJLPH�DW�*HQHUDO�0RWRUV�WKH�([HFXWLYH�&RPPLWWHH
ZDV�FRPSRVHG�RI�GLYLVLRQ�PDQDJHUV��DQG�WKHUH�ZHUH�QR�KHDGTXDUWHUV
DFWLQJ� DV� LQWHUPHGLDU\� EHWZHHQ� DQG� FRRUGLQDWRU� RI� WKH� GLIIHUHQW
GLYLVLRQV��$V�D�UHVXOW�WKHUH�ZDV�D�ORW�RI�KRUVH�WUDGLQJ�DPRQJ�GLYLVLRQ
PDQDJHUV�� (DFK� PDQDJHU� ZDV� UHDG\� WR� DSSURYH� RWKHU� SURMHFWV� RQ
FRQGLWLRQ� WKDW� KH� FRXOG� JHW� D� IDYRXUDEOH� YRWH� RQ� KLV� RZQ� SURMHFW
�&KDQGOHU�� ����� S������ %ROWRQ� DQG� 6FKDUIVWHLQ� ������ S�� ������
3UHVXPDEO\�� GLVSXWHV� OLNH� WKH� RQH� EHWZHHQ� *0� DQG� )LVKHU� %RG\
FRQVLGHUHG� E\� +DUW� FRXOG� DOVR� DULVH� EHWZHHQ� WKH� *0� GLYLVLRQV
WKHPVHOYHV�� DQG�WKH\�ZRXOG� KDYH�EHHQ� LQHIILFLHQWO\� VROYHG� E\� KRUVH
WUDGLQJ� DPRQJ� PDQDJHUV�� 3HUKDSV�� WKH� DFTXLVLWLRQ� RI� *0� LQ� WKLV
VLWXDWLRQ�ZRXOG�KDYH�UHVXOWHG�LQ�DQ�XQEHDUDEOH�IXUWKHU�JURZWK�RI�FRVWV
GXH�WR�WKH�ZDVWHIXO�UHQW�VHHNLQJ�DFWLYLWLHV�RI�WKH�PDQDJHUV���

+RZHYHU�� EHIRUH� WKH� DFTXLVLWLRQ� RI� )LVKHU� %RG\�� D� QHZ� SULYDWH
RUGHULQJ�FKDUDFWHULVHG�E\�GLIIHUHQW�ZRUNLQJ�UXOHV�KDG�DOUHDG\�HPHUJHG
DW� *0�� 8QGHU� WKH� QHZ� ZRUNLQJ� UXOHV� WKH� GLYLVLRQ� PDQDJHUV� ZRXOG
QRZ�EDUJDLQ����ZHOO�DZDUH�WKDW�WKHUH�ZDV�D�WKLUG�SDUW\�LQ�WKH�EDUJDLQ�
WKH� FRUSRUDWH� KHDGTXDUWHUV� ZKLFK� KDG� XOWLPDWH� FRQWURO� RYHU� WKH
FRPSDQ\� UHVRXUFHV� DQG� ZDV� KLHUDUFKLFDOO\� VXSHULRU� WR� WKH� GLYLVLRQ
PDQDJHUV��8QGHU� WKH�QHZ�ZRUNLQJ� UXOHV�� LQ�6ORDQ¶V�PLQG� ³D�PHUJHU
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ZLWK� )LVKHU� %RG\� ZDV� FDOOHG� IRU� HVVHQWLDOO\� WR� EULQJ� )LVKHU� %RG\
XQGHU� WKH�XPEUHOOD�RI� WKH�QHZO\�FUHDWHG�DGPLQLVWUDWLYH�VWUXFWXUH�DQG
WKXV� WDNH� IXOO� DGYDQWDJH� RI� WKH� FRRUGLQDWLRQ� EHQHILWV� RI� *HQHUDO
0RWRUV¶�JHQHUDO�RIILFH´��%ROWRQ�DQG�6FKDUIVWHLQ�������S�������

7KXV�� LQ� WKH� )LVKHU� %RG\� �� *0� FDVH�� WKH� FKRLFH� ZDV� QRW� DPRQJ
GLIIHUHQW� DOORFDWLRQV� RI� WKH� SULYDWH� SURSHUW\� RI� SK\VLFDO� FDSLWDO� EXW
EHWZHHQ� WKH� XVH� RI� ³SXEOLF�PDUNHWV´� DQG� WKH� XVH� RI� D� �QHZ�� SULYDWH
RUGHULQJ��7KH�WRS�PDQDJHUV�PDGH�VRPH�LQYHVWPHQWV�LQ�KXPDQ�FDSLWDO
VSHFLILF� WR� WKH� UHODWLRQV� WKDW�ZHUH� DW� VWDNH�� 7KH� LQYHVWPHQWV� GLG� QRW
RQO\�LQFOXGH�WKH�VHW�XS�FRVWV�RI�GHYLVLQJ� WKH�ZRUNLQJ�UXOHV�RI�D�QHZ
SULYDWH�RUGHULQJ�EXW�DOVR�WKH�VSHFLILF�LQYHVWPHQWV�QHFHVVDU\�WR�PRQLWRU
DQG� YHULI\� WKH� UHODWLRQV� DPRQJ� GLYLVLRQ� PDQDJHUV�� 7KHVH� VSHFLILF
LQYHVWPHQWV� ZHUH� XQOLNHO\� WR� EH� GRQH� E\� FRXUWV� DQG� RWKHU� SXEOLF
RIILFLDOV�VXSHUYLVLQJ�³SXEOLF�PDUNHWV´��DQG�WKHLU�DEVHQFH�ZDV�SHUKDSV
LQ�PDQ\�FDVHV�DW�WKH�RULJLQ�RI�WKH�VLWXDWLRQ�RI�SURQRXQFHG�FRQWUDFWXDO
LQFRPSOHWHQHVV� WKDW� FKDUDFWHULVHG� WKH� UHODWLRQV� EHWZHHQ� *0� DQG
)LVKHU�%RG\�ZKHQ�WKH\�ZHUH�LQGHSHQGHQW�FRPSDQLHV��,Q�WHUPV�RI�WKH
&RPPRQV¶� WHUPLQRORJ\� WKH� VZLWFK� IURP� SXEOLF� PDUNHWV� WR� WKH� QHZ
SULYDWH� RUGHULQJ� LPSOLHG� D� IRUP� RI� FRUSRUDWH� JRYHUQDQFH� WKDW� KDG
LQWHUQDOLVHG�QRW�RQO\� VRPH� WKH� ³DXWKRULVHG´� WUDQVDFWLRQV� WKDW� H[LVWHG
EHWZHHQ� WKH� WZR� FRPSDQLHV� EXW� DOVR� VRPH� RI� WKH� ³DXWKRULWDWLYH´
WUDQVDFWLRQV� EHWZHHQ� WKHP� DQG� SXEOLF� RIILFLDOV�� 7KH� ³OHJDO
HTXLOLEULXP´� WKDW�� EHIRUH� WKH� PHUJHU�� IDLOHG� WR� EH� DFKLHYHG� E\� WKH
ZRUNLQJ� RI� SXEOLF� RIILFLDOV� FRXOG� QRZ� EH� DFKLHYHG� WKDQNV� WR� WKH
³DXWKRULWDWLYH� WUDQVDFWLRQV´� EHWZHHQ� KHDGTXDUWHUV� DQG� GLYLVLRQ
PDQDJHUV�

:LOOLDPVRQ��������S������KDV�SRLQWHG�RXW�KRZ�FODVVLFDO�FRQWUDFW� ODZ
³DSSOLHV� WR� WKH� LGHDO� WUDQVDFWLRQ� LQ� ODZ� DQG� HFRQRPLFV� LQ�ZKLFK� WKH
LGHQWLW\�RI�WKH�SDUWLHV�LV�LUUHOHYDQW´��:KHQ�VSHFLILF�LQYHVWPHQWV�PDNH
LW� UHOHYDQW� WKH� LGHQWLW\� RI� WKH� SDUWLHV�� HYHQ� UHOHYDQW� LQYHVWPHQWV� E\
SXEOLF�DXWKRULWLHV�LQ�SXEOLF�PDUNHWV�FDQQRW�EULQJ�DERXW�D�VDWLVIDFWRU\
GHJUHH� RI� FRQWUDFWXDO� FRPSOHWHQHVV�� ,Q� WKLV� FDVH� WKH� LQLWLDO� FRQWUDFW
FDQQRW�EH�D�JRRG�IUDPHZRUN�WR�XQGHUVWDQG�WKH�ORQJ�VWDQGLQJ�UHODWLRQV
WKDW� DUH� OLNHO\� WR� FKDUDFWHULVH� UHODWLRQV� DPRQJ� WKH� DJHQWV�� ,Q� WKLV
VLWXDWLRQ��WKH�DOORFDWLRQ�RI�³SULYDWH�SURSHUW\´�RI�FDSLWDO�PD\�EHFRPH�D
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UHOHYDQW� ZD\� WR� HQKDQFH� HIILFLHQF\�� +RZHYHU�� WKH� HPHUJHQFH� RI� D
³SULYDWH�RUGHULQJ´�FDQ�EH�D�PXFK�PRUH�HIIHFWLYH�ZD\�WR�GHDO�ZLWK�WKLV
VLWXDWLRQ�

$UELWUDWLRQ� FDQ� EH� LQWHUSUHWHG� DV� D� UXGLPHQWDU\� IRUP� RI� SULYDWH
RUGHULQJ� LQ� ZKLFK� VRPH� DJHQWV� PDNH� VSHFLILF� LQYHVWPHQWV� LQ� WKH
XQGHUVWDQGLQJ�RI�WKH�VSHFLILF�UHODWLRQV�RI�RWKHU�DJHQWV�DQG�FRQWULEXWH
WR� VXEMHFW� WKHLU� EHKDYLRU� WR� WKH� JRYHUQDQFH� RI� UXOHV� WKDW� UHGXFH� WKH
KD]DUGV� RI� FRQWUDFWXDO� LQFRPSOHWHQHVV�� ,Q� WKLV� UHVSHFW� :LOOLDPVRQ
������� S�� ���� UHIHUV� WR� WKH� IROORZLQJ� SDVVDJH� E\� /RQ� )XOOHU� ZKR
SRLQWHG�RXW�VRPH�RI�WKH�ZD\V�LQ�ZKLFK��XQOLNH�FRXUWV��DUELWUDWRUV�FDQ
KHOS�WR�DFKLHYH�WKLV�UHVXOW�

³>7@KHUH�DUH�RSHQ� WR� WKH�DUELWUDWRU����TXLFN�PHWKRGV�RI� HGXFDWLRQ�QRW
RSHQ� WR� WKH� FRXUWV�� $Q� DUELWUDWRU� ZLOO� IUHTXHQWO\� LQWHUUXSW� WKH
H[DPLQDWLRQ�RI�ZLWQHVVHV�ZLWK�D�UHTXHVW�WKDW�WKH�SDUWLHV�HGXFDWH�KLP�WR
WKH�SRLQW�ZKHUH�KH�FDQ�XQGHUVWDQG�WKH�WHVWLPRQ\�EHLQJ�UHFHLYHG��7KLV
HGXFDWLRQ�FDQ�SURFHHG� LQIRUPDOO\��ZLWK� IUHTXHQW� LQWHUUXSWLRQV�E\� WKH
DUELWUDWRU��DQG�E\�LQIRUPHG�SHUVRQV�RQ�HLWKHU�VLGH��ZKHQ�D�SRLQW�QHHGV
FODULILFDWLRQ�� 6RPHWLPHV� WKHUH� ZLOO� EH� DUJXPHQWV� DFURVV� WKH� WDEOH�
RFFDVLRQDOO\�HYHQ�ZLWKLQ�HDFK�RI� WKH� VHSDUDWH�FDPSV��7KH�HQG� UHVXOW
ZLOO� XVXDOO\� EH� D� FODULILFDWLRQ� WKDW� ZLOO� HQDEOH� HYHU\RQH� WR� SURFHHG
PRUH�LQWHOOLJHQWO\�ZLWK�WKH�FDVH´��)XOOHU�������SS���������

7KLV�SDVVDJH�VKRZV�KRZ�WKH�FUHDWLRQ�DQG�XVH�RI�SULYDWH�RUGHULQJV�FDQ
FRQWULEXWH� �PXFK�PRUH� WKDQ� WKH�DOORFDWLRQ�RI� WKH�SULYDWH�SURSHUW\�RI
SK\VLFDO� FDSLWDO�� WR� WKH� VROXWLRQ� RI� WKH� SUREOHPV� DULVLQJ� IURP
FRQWUDFWXDO� LQFRPSOHWHQHVV�� :KHQ� ZH� UHPRYH� WKH� DVVXPSWLRQ� WKDW
WKLUG�SDUWLHV�FDQQRW�PDNH�VSHFLILF� LQYHVWPHQWV� WR�PRQLWRU�DQG�YHULI\
SDUWLFXODU�UHODWLRQV��ZH�FDQ�HDVLO\�VHH�WKDW�WKH�VSHFLILFLW\�RI�SDUWLFXODU
UHODWLRQV� PD\� HDVLO\� LQYROYH� D� ³VHFRQG� RUGHU´� VSHFLILFLW\�� ,Q� WKLV
VLWXDWLRQ�� VRPH�DJHQWV�PD\�ZHOO� LQYHVW� VSHFLILF�KXPDQ�FDSLWDO� LQ� WKH
XQGHUVWDQGLQJ�RI�WKH�VSHFLILF�UHODWLRQV�H[LVWLQJ�DPRQJ�WKH�DJHQWV��DQG
FRQWULEXWH�WR�WKH�VHW�XS�DQG�WR�WKH�DSSOLFDWLRQ�RI�EHWWHU�ZRUNLQJ�UXOHV�

8QLILHG�FRUSRUDWH�JRYHUQDQFH�PD\�EH�D�PXFK�PRUH�SURQRXQFHG�VWHS
LQ� WKH� VXEVWLWXWLRQ� RI� D� SXEOLF� RUGHULQJ� IRU� D� SULYDWH� RUGHULQJ�� 7KH
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FRQWLQXLW\� DQG� WKH� VSHFLILFLW\� RI� VRPH� UHODWLRQV�PD\�IDYRXU� ³VHFRQG
RUGHU´� VSHFLILF� LQYHVWPHQWV� WKDW� JR� ZHOO� EH\RQG� WKRVH� LQYROYHG� E\
DUELWUDWLRQ��:KLOH� DUELWUDWLRQ� LV� DQ� LQWHUPHGLDWH� IRUP� WKDW� FDQ� RIWHQ
UHYHUW�WR�IRUPV�RI�OLWLJDWLRQ�LQ�WKH�SXEOLF�FRXUWV��WKH�VXEVWLWXWLRQ�RI�WKH
SXEOLF� RUGHULQJ� WKDW� LV� RSHUDWHG� E\� FRUSRUDWH� JRYHUQDQFH� LV� PXFK
PRUH�HYLGHQW�

:LOOLDPVRQ� ������ S�� ���� REVHUYHV� WKDW� WKH� ³LPSOLFLW� FRQWUDFW� ODZ� RI
LQWHUQDO� RUJDQL]DWLRQ� LV� WKDW� RI� IRUEHDUDQFH�� 7KXV�� ZKHUHDV� FRXUWV
URXWLQHO\� JUDQW� VWDQGLQJ� VKRXOG� WKHUH� EH� GLVSXWHV� RYHU� SULFHV�� WKH
GDPDJHV� WR� EH� DVFULEHG� WR� GHOD\V�� IDLOXUHV� LQ� TXDOLW\� DQG� WKH� OLNH�
FRXUWV�ZLOO� UHIXVH� WR�KHDU�GLVSXWHV�EHWZHHQ�RQH� LQWHUQDO�GLYLVLRQ�DQG
DQRWKHU� RYHU� LGHQWLFDO� LVVXHV�� $FFHVV� WR� FRXUWV� EHLQJ� GHQLHG�� WKH
SDUWLHV� PXVW� UHVROYH� WKHLU� GLIIHUHQFHV� LQWHUQDOO\�� $FFRUGLQJO\�
KLHUDUFK\�LV�LWV�RZQ�FRXUW�RI�XOWLPDWH�DSSHDO�´

:LWK�WKH�DFTXLVLWLRQ�RI�)LVKHU�%RG\�WKH�KHDGTXDUWHUV�RI�*0�EHFDPH
WKH�³XOWLPDWH�FRXUW�RI�DSSHDO´�LQ�WKH�GLVSXWHV�EHWZHHQ�WKH�PDQDJHUV�RI
WKH�IRUPHU�SODQWV�RI�)LVKHU�%RG\�DQG� WKH�RWKHU�PDQDJHUV�RI� WKH�*0
SODQWV�� 3DUW� RI� WKH� LQYHVWPHQWV� LQ� KXPDQ� FDSLWDO� RI� WKH� *0� WRS
PDQDJHUV�ZDV�D�³VHFRQG�RUGHU´�VSHFLILF�LQYHVWPHQW���LQ�KXPDQ�FDSLWDO
LQ� WKH� XQGHUVWDQGLQJ� RI� DQG� UXQQLQJ� WKH� VSHFLILF� UHODWLRQV� WKDW
FKDUDFWHULVHG�WKH�KXPDQ�DQG�QRQ�KXPDQ�FDSLWDO�HPSOR\HG�DW�*0�

,Q� D� ZD\� DQDORJRXV� WR� WKDW� FRQVLGHUHG� E\� +�� /�� +DUW� �������� WRS
PDQDJHUV�ZRXOG�VHW�XS�V\VWHPV�RI�VHFRQGDU\�UXOHV� WKDW� LPSURYHG�RQ
WKH� SULPDU\� UXOHV� WKDW� WKH� DJHQWV� FRXOG� ZRUN� RXW� ZLWKRXW� WKHLU
LQWHUYHQWLRQ�� 7KH� FRQWLQXLW\� DQG� VSHFLILFLW\� RI� WKH� UHODWLRQV�PDGH� LW
GLIILFXOW� IRU� SXEOLF� DXWKRULWLHV� WR� GHYLVH� JHQHUDO� VHFRQGDU\� UXOHV�
6HFRQGDU\� VSHFLILF� UXOHV� ZHUH� UHTXLUHG� WR� UXQ� VSHFLILF� DQG
FRQWLQXRXVO\� HYROYLQJ� UHODWLRQV��$� ³SULYDWH� OHJDO� HTXLOLEULXP´� FRXOG
SURYLGH�D�VROXWLRQ�WKDW�SXEOLF�PDUNHWV�FRXOG�QRW�RIIHU��,QGHHG��RQH�RI
WKH� SRVVLEOH� H[SODQDWLRQV� RI� WKH� DXWKRULW\� DQG� DXWRQRP\� WKDW� ZDV
JUDQWHG� WR� *0�PDQDJHUV� ZDV� WKDW� WKH\� ZRXOG� PDNH� WKHVH� ³VHFRQG
RUGHU� VSHFLILF´� LQYHVWPHQWV� LQ� KXPDQ� FDSLWDO� RQO\� LI� WKH\� KDG� VRPH
UHODWLYH�FHUWDLQW\�WR�UXQ�WKH�UHODWLRQV�IRU�VRPH�WLPH��7KH�FRQWLQXLW\�RI
WKH�UHODWLRQV��WKH�GLIILFXOW\�RI�WKH�PRQLWRULQJ�SUREOHPV�DQG�WKH�VL]H�RI
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WKH� ³ILUVW� RUGHU´� VSHFLILF� LQYHVWPHQWV� LPSOLHG� WKDW� DQ� DUELWUDWLRQ
V\VWHP� ZDV� LQVXIILFLHQW� WR� JXDUDQWHH� VXIILFLHQW� ³VHFRQG� RUGHU´
VSHFLILF� LQYHVWPHQWV� DQG� VXIILFLHQW� DXWKRULW\� WR� UXQ� WKH� LQWHUDFWLRQV
DPRQJ� WKH� DJHQWV�� 5HODWLYH� WR� DUELWUDWRUV� DQG� RWKHU� W\SHV� RI
LQWHUPHGLDULHV�� WRS� PDQDJHUV� DFTXLUHG� H[WUD�VDIHJXDUGV� IRU� WKHLU
VSHFLILF� LQYHVWPHQWV� DQG�H[WUD�SRZHUV� WR� UXQ� WKH� LQWHUDFWLRQV� DPRQJ
WKH� RWKHU� DJHQWV���� )RU� LQVWDQFH�� XQOLNH� DUELWUDWRUV� WRS� PDQDJHUV
DFTXLUHG�KLULQJ� DQG� ILULQJ� ULJKWV�ZLWK� UHVSHFW� WR� WKH�PDQDJHUV� RI� DOO
*0�GLYLVLRQV��LQFOXGLQJ�WKRVH�WKDW�KDG�SUHYLRXVO\�EHORQJHG�WR�)LVKHU
%RG\�

7KH� LQFHQWLYH� YLUWXHV� RI� SULYDWH� SURSHUW\� GLG� QRW� SOD\� DQ\� UROH� �DQG
SHUKDSV�SOD\HG�D�QHJDWLYH�UROH��ZKHQ�WKH�FRQWURO�RI�)LVKHU�%RG\�ZDV
WUDQVIHUUHG� IURP� SULYDWH� RZQHUV� �WKH� )LVKHU� IDPLO\�� WR� QRQ�RZQLQJ
PDQDJHUV��%\�FRQWUDVW��WKH�LQFHQWLYH�YLUWXHV�RI�D�SULYDWH�RUGHULQJ�ZHUH
YHU\�OLNHO\�WR�SOD\�DQ�LPSRUWDQW�UROH��3ULYDWH�RZQHUVKLS�ZDV�FRXSOHG
ZLWK�D�PRUH�LQWHQVLYH�XVH�RI�D�SXEOLF�RUGHULQJ�DQG�RI�FRXUWV��ZKHUHDV
PDQDJHULDO� FRQWURO� PDGH� LW� SRVVLEOH� WR� H[SORLW� WKH� DGYDQWDJHV� RI� D
VSHFLILF�SULYDWH�RUGHULQJ��:KLOH�WKH�PDQDJHUV�RI�*0�GLG�QRW�HQMR\�WKH
LQFHQWLYH�HIIHFWV�RI�SULYDWH�RZQHUVKLS�� WKH\�KDG�VXIILFLHQW� LQFHQWLYHV
WR�XQGHUWDNH�WKH�VSHFLILF�LQYHVWPHQWV�QHFHVVDU\�WR�EXLOG�XS�DQG�UXQ�D
SULYDWH� RUGHULQJ� WKDW� FRXOG� LPSURYH� RQ� WKH� VLWXDWLRQ� RI� FRVWO\� DQG
LQFRPSOHWH�FRQWUDFWV�WKDW�FKDUDFWHULVHG�³SXEOLF�PDUNHWV´�

���&RQFOXVLRQ

:KHUHDV�WKH�DFTXLVLWLRQ�RI�)LVKHU�%RG\�E\�*0�UHSODFHG�WKH�ZRUNLQJ
RI�WKH�SXEOLF�PDUNHWV�ZLWK�D�SULYDWH�RUGHULQJ��WKH�IXUWKHU�VHSDUDWLRQ�RI
RZQHUVKLS� DQG� FRQWURO� WKDW� LW� HQWDLOHG� LPSOLHG� WKH� QHFHVVLW\� RI� QHZ
FRPSOHPHQWDU\� UROHV� IRU� WKH� SXEOLF� RUGHULQJ�� :KLOH� WKH� GLVSXWHV
EHWZHHQ�*0�DQG� WKH� IRUPHU�)LVKHU�%RG\�SODQWV�FRXOG�EH� OHIW� WR� WKH
SULYDWH�RUGHULQJ�FUHDWHG�E\�$OIUHG�6ORDQ��LW�EHFDPH�QHFHVVDU\�WR�KDYH
SXEOLF� DXWKRULWLHV� LQFUHDVLQJ� WKH� WUDQVSDUHQF\� RI� WKH� VWRFN� H[FKDQJH
DQG� FRXUWV� DEOH� WR� DVVHVV� ZKHWKHU� PDQDJHUV� KDG� FDUULHG� RXW� WKHLU
ILGXFLDU\�GXWLHV��,Q�WXUQ�WKHVH�GHYHORSPHQWV�FUHDWHG�QHZ�RSSRUWXQLWLHV
IRU� SULYDWH� RUGHULQJ� LQ� WKH� HFRQRP\��7KH�FRPSOHPHQWDULWLHV� DQG� WKH
VXEVWLWXWLRQ� DPRQJ� WKH� SULYDWH� DQG� SXEOLF� RUGHULQJ� RI� WKH� HFRQRP\
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GHYHORSHG� DORQJ� D� SDWK�ZKRVH� DQDO\VLV� LV�ZHOO� EH\RQG� WKH� VFRSH� RI
WKLV� SDSHU�� +RZHYHU�� LW� LV� ZRUWKZKLOH� WR� FRQFOXGH� ZLWK� WKUHH
REVHUYDWLRQV�

,Q� WKH� ILUVW� SODFH� WKH� FRPSOHPHQWDULO\� DQG� VXEVWLWXWLRQ� UHODWLRQV
EHWZHHQ� WKH� SXEOLF� DQG� SULYDWH� VSKHUH� RI� WKH� HFRQRP\� LPSO\� WKDW
PDQ\�SDWKV�RI� LQVWLWXWLRQDO�GHYHORSPHQW� DUH�SRVVLEOH� DQG�ZH� VKRXOG
QRW�EH�VXUSULVHG�LI�GLIIHUHQW�FRXQWULHV�KDYH�GHYHORSHG�GLIIHUHQW�PRGHOV
RI� FRUSRUDWH� JRYHUQDQFH���� 7KH� UHQW� VHHNLQJ��� DFWLYLWLHV� ZLWKLQ� ERWK
SULYDWH� DQG� SXEOLF� RUGHULQJV� PD\� LPSO\� WKDW� GLIIHUHQW� DJHQWV� LQ
GLIIHUHQW� FRXQWULHV� KDYH� GLIIHUHQW� VDIHJXDUGV� IRU� WKHLU� DVVHWV�� 7KHVH
VDIHJXDUGV� PD\� LQGXFH� GLIIHUHQW� OHYHOV� RI� LQYHVWPHQWV� WKDW� PD\�� LQ
WXUQ�� FUHDWH� QHZ� GHPDQGV� IRU� PRUH� HIIHFWLYH� VDIHJXDUGV���� 6HOI�
UHLQIRUFLQJ� RUJDQL]DWLRQDO�HTXLOLEULD� FDQ�� WKHUHIRUH��FKDUDFWHULVH� WKH
SXEOLF� DQG� SULYDWH� RUGHULQJ� RI� GLIIHUHQW� FRXQWULHV� DQG� H[SODLQ� WKH
GLYHUVLW\�RI�WKHLU�KLVWRULHV�

6HFRQGO\�� ZKLOH� WKH� SDSHU� KDV� IRFXVHG� RQ� WKH� UHODWLRQV� EHWZHHQ
³IRUPDO´� V\VWHPV�RI�SULYDWH�DQG�SXEOLF�RUGHULQJV�� WKH� VWXG\�RI� WKHVH
V\VWHPV�FDQQRW�EH�DEVWUDFWHG�IURP�WKH�LQIRUPDO�UXOHV��WKH�FXVWRPV�DQG
WKH�HWKLFDO�FRGHV�WKDW�KDYH�HYROYHG�LQ�GLIIHUHQW�FRXQWULHV���

)LQDOO\�� WKH� GHVLUDELOLW\� RI� D� SXEOLF� SROLF\� FDQQRW� EH� MXGJHG
LQGHSHQGHQWO\� RI� WKH� SDUWLFXODU� KLVWRU\� RI� WKH� SXEOLF� DQG� SULYDWH
RUGHULQJV� RI� D� SDUWLFXODU� FRXQWU\�� 3HUKDSV� WKH� RQO\� JHQHUDO
UHFRPPHQGDWLRQ�ZKLFK�HPHUJHV�IURP�RXU�DQDO\VLV�LV�WKDW�RQH�VKRXOG
QHYHU�IRUJHW�WKDW�PDUNHWV�DOVR�UHO\�YHU\�PXFK�RQ�WKH�SXEOLF�RUGHULQJ
RI�WKH�HFRQRP\�DQG�WKH\�FDQQRW�EH�FUHDWHG�E\�VLPSO\�GHVWUR\LQJ�SUH�
H[LVWLQJ�IRUPV�RI�6WDWH�LQWHUYHQWLRQ���
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1RWHV

�� 7KH�PDQ\� YHUVLRQV� RI� WKH� ³VR�FDOOHG�&RDVH� WKHRUHP´� �&RDVH�
�����S�����XVHV�WKLV�H[SUHVVLRQ��RXWOLQLQJ�KRZ�WKH�OLWHUDWXUH�KDV
GHULYHG� LPSOLFDWLRQV� IURP� KLV� ZULWLQJV� WKDW� LJQRUH� WKH
IXQGDPHQWDO� LPSRUWDQFH�RI�SRVLWLYH� WUDQVDFWLRQV� FRVWV�� DVVXPH
HLWKHU� ]HUR� WUDQVDFWLRQ� FRVWV� RU�� LQ� RWKHU� ZRUGV�� D� ]HUR�
WUDQVDFWLRQ�FRVW� LQVWLWXWLRQDO� HQYLURQPHQW�� 2QH� FRXOG� DVVXPH
WKDW� WKH� ³&RDVH� WKHRUHP´� LQYROYHV� DOVR� VRPH� ³HIILFLHQW´
EDUJDLQLQJ� RQ� WKH� UHOHYDQW� LQVWLWXWLRQV�� EXW� WKH� HIILFLHQF\� RI
WKHVH� LQVWLWXWLRQV� GHSHQGV�� LQ� WXUQ�� RQ� WKH� IDFW� WKDW� WKH\� DUH
QHJRWLDWHG� LQ� D� ]HUR�WUDQVDFWLRQ�FRVW� LQVWLWXWLRQDO� HQYLURQPHQW�
7KLV�JHQHUDWHV�DQ�LQILQLWH�ORJLFDO�UHJUHVV��,I�RQH�ZDQWV�WR�DYRLG
WKH� ³1LUYDQD� IDOODF\´� RI� D� ]HUR�WUDQVDFWLRQ�ZRUOG� RQH� PXVW
VSHFLI\� WKH� RUJDQL]DWLRQDO� FRVWV� RI� WKH� LQLWLDO� LQVWLWXWLRQDO� VHW�
XS�� RU�� LQ� RWKHU� ZRUGV�� RQH� PXVW� PRYH� WRZDUGV� VRPH� VRUW� RI
KLVWRU\�GHSHQGHQW� HYROXWLRQDU\� HFRQRPLFV�� 2Q� D� UHODWHG� LVVXH
VHH�$QGHUOLQL�DQG�)HOOL�������

�� 6HH� :LOOLDPVRQ� ������ DQG� �������3RVQHU� ������� DQG� &RDVH
��������&DODEUHVL� �������DOVR�SRLQWV�RXW� WKH�FRPSDUDWLYH�VSLULW
RI�WKH�&RDVLDQ�FRQWULEXWLRQ��&DODEUHVL¶V�ZRUN�LV�RQH�RI�WKH�PRVW
LQWHUHVWLQJ�GHYHORSPHQWV�RI�WKH�&RDVLDQ�FRPSDUDWLYH�DSSURDFK�
6HH��IRU�LQVWDQFH��&DODEUHVL�DQG�0HODPHG��������

�� 2WKHU� LPSRUWDQW� DXWKRUV�� ZKR� KDYH� EURNHQ� WKH� LGHQWLILFDWLRQ
EHWZHHQ� ODZ� DQG� VWDWH� OHJLVODWLRQ� DQG� KDYH� SRLQWHG� RXW� WKH
LPSRUWDQFH� RI� SULYDWH� RUGHULQJV�� DUH�+D\HN� ������� DQG�/HRQL
�������

�� 7KH�LQLWLDO�³SRVLWLYH´�DSSURDFK�RI�%HQWKDP�DQG�$XVWLQ�GHILQHG
/DZ� DV� WKH� FRPPDQGV� RI� WKH� DXWKRULWLHV�� 7KLV� QRWLRQ� LV� DOVR
FULWLFLVHG� E\� PRGHUQ� SRVLWLYLVWV� OLNH� +�� +DUW� ������� ZKR
REVHUYHV�WKDW�FRPPDQGV�DUH�ODZV�RQO\�ZKHQ�WKH\�DUH�JHQHUDO�LQ
WKH�VHQVH� WKDW� WKH\�DSSO\� WR�DOO�SHRSOH�ZKR�ILQG� WKHPVHOYHV� LQ
WKH�VDPH�FLUFXPVWDQFHV�
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�� 7KH�LQFRPSOHWHQHVV�RI�WKH�V\VWHP�RI�UXOHV�LV�DOVR�XQGHUOLQHG�E\
'ZRUNLQ� ��������%HFDXVH�RI� WKH� LQFRPSOHWHQHVV�RI� OHJDO� UXOHV
MXGJHV� PD\� UHIHU� WR� VRPH� EDVLF� SULQFLSOHV�� (YHQ� LI� WKHVH
SULQFLSOHV� KDYH� QRW� EHHQ�IRUPDOLVHG� LQ� UXOHV� WKHVH� SULQFLSOHV
EHORQJ� WR� WKH� OHJDO� RUGHU�� 5XOHV� DSSO\� LQ� DQ� ³DOO� RU� QRWKLQJ
IDVKLRQ´�� 9DOLG� UXOHV� FDQQRW� FRQIOLFW�� 3ULQFLSOHV� FRQIOLFW� DQG
PXVW�EH�ZHLJKWHG�DJDLQVW�HDFK�RWKHU��%HFDXVH�RI�WKHLU�SRVVLEOH
FRQIOLFWV�� SULQFLSOHV�KDYH� D�GLPHQVLRQ�RI�ZHLJKW� WKDW� WKH� UXOHV
GR�QRW�KDYH��)RU�LQVWDQFH��LQ�WKH�5LJJV�YV��3DOPHU�FDVH��ZKHUH�D
PXUGHUHU� ZDV� EHQHILWLQJ� IURP� WKH� LQKHULWDQFH� OHIW� IURP� KLV
YLFWLP�� WZR� SULQFLSOHV� ZHUH� FRQIOLFWLQJ�� ���� WKH� HQDFWPHQW� RI
GHPRFUDWLF� OHJLVODWXUH� VKRXOG� EH� HQIRUFHG� DFFRUGLQJ� WR� WKHLU
FOHDU�ZRUGLQJ�����QR�PDQ�VKDOO�SURILW�IURP�KLV�RZQ�ZURQJ��7KH
MXGJH� GHFLGHG� WKDW�� LQ� WKLV� FDVH�� SULQFLSOH� ���� VKRXOG� RYHUULGH
SULQFLSOH� ����� ,I� ODZ� FRQVLVWHG� RQO\� RI� UXOHV� �SRVLWLYLVW
FRQFHSWLRQ��� HLWKHU�5LJJV� YV�� 3DOPHU� ZDV� ZURQJO\� GHFLGHG� RU
WKH�MXGJH�ZDV�QRW�ERXQG�E\�WKH�UXOHV�

�� 7KH� WHUP� ³SXEOLF� PDUNHWV´� ZDV� VRPHKRZ� VXJJHVWHG� E\� WKH
FRQFOXGLQJ� OLQHV� RI�$OFKLDQ� DQG�'HPVHW]� ������� S�� �����ZKR
REVHUYHG�

³,Q� FRQWUDVW� WR� PDUNHWV� DQG� FLWLHV�� ZKLFK� FDQ� EH� YLHZHG� DV
SXEOLFO\� RU� QRQ� RZQHG� PDUNHW� SODFHV�� WKH� ILUP� FDQ� EH
FRQVLGHUHG�D�SULYDWHO\�RZQHG�PDUNHW�� LI� VR��ZH�FRXOG�FRQVLGHU
WKH�ILUP�DQG�WKH�RUGLQDU\�PDUNHW�DV�FRPSHWLQJ�W\SHV�RI�PDUNHWV�
FRPSHWLWLRQ�EHWZHHQ�SULYDWH�SURSULHWDU\�PDUNHWV�DQG�SXEOLF�RU
FRPPXQDO� PDUNHWV�� &RXOG� LW� EH� WKDW� WKH� PDUNHW� VXIIHUV� IURP
GHIHFWV� RI� FRPPXQDO� SURSHUW\� ULJKWV� LQ� RUJDQLVLQJ� DQG
LQIOXHQFLQJ�XVHV�RI�YDOXDEOH�UHVRXUFHV"´

�� )HUUDMROL��������KDV�GLVWLQJXLVKHG�EHWZHHQ�D�FRQFHSW�RI�YDOLGLW\
EDVHG� RQ� WKH� FRQVLVWHQF\� ZLWK� KLHUDUFKLFDOO\� VXSHULRU� QRUPV�
DQG� D� SURFHGXUDO� FRQFHSW� RI� YDOLGLW\� PHDQLQJ� WKDW� WKH� QRUPV
ZHUH� SURPXOJDWHG� E\� OHJLWLPDWH� SURFHGXUH�� 7KLV� GLVWLQFWLRQ
KHOSV�WR�XQGHUVWDQG�WKDW�H[LVWLQJ�QRUPV�PD\�EH�QRQ�YDOLG�LQ�WKH
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VHQVH� WKDW� WKH\�KDYH�EHHQ�SURGXFHG�E\� D� OHJLWLPDWH� SURFHGXUH
EXW�WKH\�DUH�LQFRQVLVWHQW�ZLWK�VXSHULRU�QRUPV�

�� )RU�RWKHU�DXWKRUV��OLNH�)LQQLV���������HYHQ�D�SDUWLDO�VHSDUDWLRQ�LV
LPSRVVLEOH��$W� OHDVW� WKH� ILQDO� ³JUXQGQRUPV´�PXVW� EH� EDVHG�RQ
VRPH�HWKLFDO�SULQFLSOHV�

�� ,Q�RWKHU�ZRUGV�&RPPRQV¶�QRWLRQ�RI� WUDQVDFWLRQ�FRVWV� LQFOXGHV
QRW� RQO\� WKH� WUDGLWLRQDO�HQIRUFHPHQW� FRVWV� ZKLFK� FKDUDFWHULVH
WKH�UHODWLRQ�ZLWK�WKH�FRXQWHUSDUW��EXW�DOVR�WKH�FRVW�RI�WKH�SXEOLF
LQVWLWXWLRQV� DQG� WKH�FRPSHWLWLRQ� FRVWV� WR� EH� VXVWDLQHG� E\� WKH
DJHQWV� ZKHQ� WKH\� VHHN� WR� H[FOXGH� WKHLU� FRPSHWLWRUV� IURP� WKH
PDUNHW�� 2Q� WKLV� SRLQW� VHH� 1LFLWD� �����D� DQG� ����E��� ZKR
LQWURGXFHV�WKH�QRWLRQ�RI�FURVV�FRPSHWLWLRQ�WKDW�DULVHV�ZKHQ�ERWK
WKH�DVVXPSWLRQV�RI�]HUR�HQIRUFHPHQW�DQG�FRPSHWLWLRQ�FRVWV�DUH
UHPRYHG�

��� &RPPRQV� ������� REVHUYHG� WKDW�+RKIHOG� WUDQVDFWLRQV� FDQ� DOVR
EH�LQWHUSUHWHG�DV�HWKLFDO�UHODWLRQV�H[LVWLQJ�DPRQJ�WKH�DJHQWV�DQG
PD\�DOVR�EH�VXSSRUWHG�E\�WUDGLWLRQDO�EHOLHI��+RZHYHU��KH������
S������REVHUYHG�WKDW�³7KHUH�LV��KRZHYHU��D�GLIILFXOW\�ZLWK�WKHVH
HWKLFDO� PDQGDWHV�� 7KH\� DUH� PHQWDO� SURFHVVHV� DQG� WKHUHIRUH� DV
GLYHUJHQW� DV� WKH� ZLVKHV� DQG� WKH� IHDUV� RI� LQGLYLGXDOV�� +HQFH�
ZKHQ� WKH\� HPHUJH� LQWR� DFWLRQ� WKH\� DUH� LQGLYLGXDOLVWLF� DQG
DQDUFKLVWLF��7KH\�DUH�XQUHVWUDLQHG�LQ�DFWLRQ�E\�DQ�DFWXDO�HDUWKO\
DXWKRULW\� WR� ZKRP� HDFK� SDUW\� \LHOGV� REHGLHQFH�´� 7KH� ODFN� RI
VXEMHFWLYH� FRUUHODWLRQ� PD\� H[SUHVV� LWVHOI� LQ� WKH� IDFW� WKDW� RQH
DJHQW�VHHV�WKH�ERXQGDU\�RI�KLV�ULJKWV�GLIIHUHQWO\�IURP�WKH�UHODWHG
ERXQGDU\� RI� WKH� GXW\� RI� WKH� RWKHU� DJHQW�� )RU� WKLV� UHDVRQ�
DFFRUGLQJ� WR� &RPPRQV� ������� S�� ����� ³,W� VHHPV� WKDW� WKH� RQO\
SURFHGXUH� WKDW�ZLOO�FROOHUDWH� WKH�ZLVKHV� DQG� IHDUV�RI� HDFK�DQG
SUHYHQW� DQDUFK\� LV� WR� UHVRUW� WR� D� WKLUG� SHUVRQ� RI� DQ� HDUWKO\
TXDOLW\�ZKRP� HDFK� FRQVHQWV� WR� REH\�� RU� HDFK� LV� FRPSHOOHG� WR
REH\�´
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:HOOPDQ��������KDV�SRLQWHG�RXW�KRZ�+RKIHOG�UHODWLRQV�FDQ�EH
LQWHUSUHWHG�DV�ERWK�HWKLFDO�UHODWLRQV�DQG�MXUDO�UHODWLRQV��DQG�WKH\
FDQ�EH�ZULWWHQ�DV�WZR�VHWV�RI�LQGHSHQGHQW�SURSRVLWLRQV�

%REELR��������SRLQWV�RXW�KRZ�HWKLFDO�ULJKWV�FDQ�RQO\� ORJLFDOO\
LPSO\�HWKLFDO�GXWLHV�DQG�QRW�OHJDO�REOLJDWLRQV��$FFRUGLQJ�WR�KLP
ZH� FDQ� FDXVH�PXFK� FRQIXVLRQ�ZKHQ�ZH�PL[� HWKLFDO� DQG�MXUDO
UHODWLRQV�

��� +RZHYHU��&RPPRQV�SRLQWV�RXW�KRZ�WKH�UROH�RI�WKH�0DJQD�&DUWD
ZDV� OLPLWHG�� ³:KHQ�� LQ� WKH�0DJQD�&DUWD�� WKH� EDURQV� FODLPHG
WKHLU� µOLEHUWLHV¶� WKH\�ZHUH� FODLPLQJ� SHUVRQDO� SULYLOHJHV�� RU� WKH
ULJKW� WR� H[HUFLVH� WKH� SRZHUV� RI� VRYHUHLJQW\�� ,Q� VKRUW�� µOLEHUW\¶
PHDQW�� QRW� OLEHUW\� QRU� SURSHUW\�� EXW� SROLWLFDO� SULYLOHJH´
�&RPPRQV�������S������

��� ,Q� VRPH� UHVSHFWV�� WKH�.HOVHQLDQ� FRQFHSW� RI� YDOLGLW\� RI� UXOHV
HVWDEOLVKLQJ� WKH� FRPSOHWH� FRQVLVWHQF\� RI� ODZIXO� EHKDYLRUV� LV
DQDORJRXV� WR� WKH�:DOUDVLDQ� FRQFHSW� RI� HFRQRPLF� HTXLOLEULXP�
2Q� WKLV� SRLQW� VHH�3DJDQR� ��������+RZHYHU�� WKH� OHYHO� DW�ZKLFK
WKLV� FRQVLVWHQF\� LV� HVWDEOLVKHG� LV� GLIIHUHQW�� $V�*LDQIRUPDJJLR
�������� DV� SRLQWHG� RXW�� ODZIXO� EHKDYLRU� LV� PDGH� RI� QRUPDWLYH
VWDWHPHQWV�WKDW�DUH�QRW�LQWHQGHG�WR�UHSUHVHQW�WKH�DFWXDO�EHKDYLRU
RI�WKH�LQGLYLGXDOV�

��� /LNH�PRVW�HFRQRPLF�UHODWLRQV��OHJDO�UHODWLRQV�EHFRPH�³H[�SRVẂ
VLPSOH�DFFRXQWLQJ�LGHQWLWLHV�³H[�SRVW´��LI�[�ZDV�H[HUFLVLQJ�VRPH
ULJKWV�� \�ZDV� QHFHVVDULO\� REVHUYLQJ� VRPH� GXWLHV��+RZHYHU�� WKH
H[LVWHQFH� RI� WKHVH� ³H[�SRVẂ � DFFRXQWLQJ� LGHQWLWLHV� GRHV� QRW
LPSO\� WKDW� WKHUH� ZDV� ³H[�DQWH´� HTXLOLEULXP� EHWZHHQ� WKH
H[SHFWDWLRQV�RI�[�RI�KHU� ULJKWV�DQG� WKH�H[SHFWDWLRQV�RI�\�RI�KLV
GXWLHV�� ,Q� RWKHU� ZRUGV�� ³H[�DQWH´�GLVHTXLOLEULXP� LV� FRQVLVWHQW
ZLWK� WKH� ³H[�SRVW´� LGHQWLW\� EHWZHHQ� ULJKWV� DQG� GXWLHV� �RU
EHWZHHQ�OLEHUWLHV�DQG�H[SRVXUHV�HWF���

��� $Q� DQDO\VLV� RI� WKH� FRPSOHPHQWDULW\� EHWZHHQ� PDUNHW� DQG
DXWKRULW\�UHODWLRQV�FDQ�EH�IRXQG�LQ�)UDQ]LQL��������
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��� &RPSHWLWLRQ�LQ�WKH�H[HUFLVH�RI�SK\VLFDO�FRHUFLRQ�LV�QRW�GHVLUDEOH
EHFDXVH� LW� LQYROYHV� WUDQVDFWLRQV� WKDW� FDQ� EH� DVVLPLODWHG� WR� D
VWDWH� RI� ZDU�� :KHQ� WKLV� ³FRPSHWLWLRQ´� RFFXUV� WKH� IDPRXV
DQDO\VLV� RI� +REEHV� ������� LQYROYHV� WKH� FRQYHQLHQFH� RI� WKH
IRUPDWLRQ� RI� WKH� PRQRSRO\� RI� IRUFH� E\� WKH� 6WDWH�� 0RUHRYHU�
DFFRUGLQJ� WR�+REEHV��ZDVWHIXO� FRPSHWLWLRQ�ZDV� SHUYDVLYH� DQG
WKH� ODZ� VKRXOG� QRW� VLPSO\� UHPRYH� WKH� LPSHGLPHQWV� WR� SULYDWH
DJUHHPHQWV� EXW� DOVR�PLQLPLVH� WKH� KDUP� FDXVHG� E\� IDLOXUHV� LQ
SULYDWH�DJUHHPHQWV��2Q�WKLV�SRLQW�VHH�&RRWHU��8OHQ��������S�����
ZKR� GLVWLQJXLVKHV� EHWZHHQ� WKH� ³QRUPDWLYH�+REEHV� DQG�&RDVH
WKHRUHPV´�

��� 3RVLWLRQDO� JRRGV� FDQ� EH� FRQVLGHUHG� DV� D� FDVH� SRODU� WR� SXEOLF
JRRGV�� DQG� LQYROYH� WKH� MRLQW� FRQVXPSWLRQ� RI� D� SRVLWLYH� DQG
QHJDWLYH�TXDQWLW\�RI�WKH�VDPH�JRRG��3RZHU�DQG�VWDWXV�DUH�JRRG
H[DPSOHV�RI�SRVLWLRQDO�JRRGV��2Q�WKLV�SRLQW�VHH�3DJDQR��������

��� ,Q�WKH�FDVH�RI�ZRUN��LI�SHRSOH�FDUH�DERXW�WKH�DOORFDWLRQ�RI�WKHLU
RZQ�ODERXU��SULYDWH�SURSHUW\�ULJKWV�FDQQRW�VHSDUDWH�WKH�ZHOIDUH
RI�LQGLYLGXDOV�DIWHU�H[FKDQJH��2QH�FDQQRW�VHOO�KHU�ODERXU�SRZHU
WR� DQRWKHU� DQG� WKHQ�ZDON� DZD\�� ,Q� RUWKRGR[� HFRQRPLF� WKHRU\
WKH�H[FKDQJH�RI�ODERXU�SRZHU�EHFRPHV�HTXDO�WR�WKH�H[FKDQJH�RI
DQ\� RWKHU� SULYDWH� JRRG� RQO\� EHFDXVH� OHLVXUH� �DQG� QRW� WKH
GLIIHUHQW� W\SHV�RI�ZRUN�� DUH� LQFOXGHG� LQ� WKH�XWLOLW\� IXQFWLRQ�RI
WKH�LQGLYLGXDOV��2Q�WKLV�SRLQW�VHH�3DJDQR��������

��� $FFRUGLQJ�WR�%DUFD��������WKH�LQFUHDVLQJ�NQRZOHGJH�LQWHQVLYH
FKDUDFWHULVWLFV� RI� PRGHUQ� HFRQRPLHV� LPSO\� WKDW� WKLV� JDS
EHWZHHQ� ILUVW� DQG� VHFRQG� EHVW� EHFRPHV� LQFUHDVLQJO\�ZLGH� DQG
WKH� LQFHQWLYH� HIIHFWV� RI� RZQHUVKLS� PXVW� EH� LQWHJUDWHG� RU
UHSODFHG�E\�RWKHU�PHDQV�

��� 6HH�LQ�SDUWLFXODU�ERRN�,9�RI�%HUOH�DQG�0HDQV���������7KH�ERRN
ZDV� RULJLQDOO\� SXEOLVKHG� LQ� ����� DQG� XSGDWHG� LQ� ������ ,W� KDV
EHHQ� UHFHQWO\� UHSULQWHG� LQ� ����� ZLWK� D� QHZ� LQWURGXFWLRQ� RI
:HLGHQEDXP�DQG�-HQVHQ�
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��� 7KLV� VHHPV� WR� HPHUJH� DOVR� IURP� WKH� UHFHQW� FRQWURYHUVLHV
FRQFHUQLQJ� WKLV� DSSURDFK�� 0DVNLQ� DQG� 7LUROH� ������� KDYH
DUJXHG� WKDW�� LI� WKH� DJHQWV� FRXOG� FRPPLW� WKHPVHOYHV� QRW� WR
UHQHJRWLDWH��³VHFRQG�EHVW´�RXWFRPHV��GXH�WR�QRQ�YHULILDELOLW\�RI
WKH�W\SHV�RI�³ZLGJHWV´�WR�EH�SURGXFHG��ZRXOG�QRW�DULVH��,Q�WKLV
FDVH�WKH�SDUW\�ZKR�KDV�LQYHVWHG�LQ�KXPDQ�FDSLWDO�FRXOG�EH�JLYHQ
WKH� ULJKW� WR� PDNH� D� WDNH�LW�RU�OHDYH�LW� RIIHU� WR� WKH� RWKHU� SDUW\
DQG�ZRXOG� EH� DEOH� WR� FDSWXUH� WKH� HQWLUH� VXUSOXV�� 7KLV� W\SH� RI
FRQWUDFW� ZRXOG� DOLJQ� SULYDWH� DQG� VRFLDO� REMHFWLYHV� WR� LQYHVW�
$OVR�LQ�WKLV�FDVH�WKH�YHULILDELOLW\�DQG�HQIRUFHPHQW�FRVWV�RI�WKLUG
SDUWLHV�DUH�QRW�FRQVLGHUHG��7KH�YHULILFDWLRQ�DQG�WKH�HQIRUFHPHQW
RI� H[�DQWH� FRPPLWPHQWV� WR� QRQ�UHQHJRWLDWLRQV� �DPRQJ
FRQVHQWLQJ�DGXOWV��ZKR�ZLVK�WR�UHQHJRWLDWH�H[�SRVW��FDQ�EH�YHU\
FRVWO\��7KH�VR�FDOOHG�³ILUVW�EHVW�VROXWLRQ´� LV�VXFK�RQO\�EHFDXVH
WKHVH� FRVWV� DUH� VLPSO\� LJQRUHG�� (YHQ� LQ� WKHLU� UHSO\� WR�0DVNLQ
DQG�7LUROH��+DUW�DQG�0RRUH��������S�������GR�QRW�UHIHU�WR�WKHVH
FRVWV� EXW� WR� WKH� SUDFWLFDO� LPSRVVLELOLW\� RI� EORFNLQJ
UHQHJRWLDWLRQV� WKDW�RFFXU� WKURXJK�YDULRXV�PLGGOHPDQ�DQG�� LQ�D
IRRWQRWH�� WR� WKH� DUJXPHQW� WKDW� LQ� SUDFWLFH� PDQ\� DJHQWV� DUH
FKDUDFWHUL]HG�E\�ERXQGHG�UDWLRQDOLW\�

��� $FFRUGLQJ� +ROPVWURP� DQG� 5REHUWV� �������� ³DW� SUHVHQW� WKH
SURSHUW\� ULJKWV�PRGHOV�DUH� VR�VW\OLVHG� WKDW� WKH\�FDQQRW� DQVZHU
WKLV� TXHVWLRQ´�� 3HUKDSV�� DV� D� FRQVHTXHQFH�� WKH\� DUH� HYHQ� OHVV
VXLWDEOH� WR� FRQVLGHU� WKH� ³6WDWH� YHUVXV� 3ULYDWH� 2ZQHUVKLS´
SUREOHP�H[DPLQHG�E\�6KOHLIHU��������

��� 6HH�%ROWRQ�DQG�6FKDUIVWHLQ��������S�������ZKR�SRLQW�RXW�WKDW�LQ
����� 6ORDQ� KDG� ����� RI� *0� VWRFN� DQG� ZDV� XQOLNHO\� WR� KDYH
PRUH� WKDQ� WKDW� DPRXQW�DW� WKH� WLPH�RI� WKH�DFTXLVLWLRQ�RI�)LVKHU
%RG\�

��� 2QH� FRXOG� REMHFW� WKDW�� XQOLNH� SXEOLF� RIILFLDOV� DQG� MXGJHV�
PDQDJHUV� DUH� LQWHUHVWHG� LQ� PD[LPLVLQJ� ZHDOWK�� +RZHYHU�
DFFRUGLQJ�WR�3RVQHU��������RUGLQDU\�MXGJHV�DOVR�VKRXOG�DQG�GR
PD[LPLVH� ZHDOWK�� 7KLV� DVVXPSWLRQ� LV�FULWLFLVHG� E\� &ROHPDQ
�������DQG�'ZRUNLQ��������
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��� 0LOJURP�DQG�5REHUWV��������SRLQW�RXW�WKDW�LQ�JHQHUDO�UHSODFLQJ
PDUNHWV� ZLWK� ILUPV� GHFUHDVHV� EDUJDLQLQJ� FRVWV� DQG� LQFUHDVHV
UHQW�VHHNLQJ� FRVWV� WKDW� WKH\� FDOO� ³LQIOXHQFH� FRVWV´�� (LWKHU� UHQW
VHHNLQJ�RU�LQIOXHQFH�FRVWV�DULVH�HDFK�WLPH�WKHUH�LV�D�FHQWUDOLVHG
DXWKRULW\�LQ�D�SULYDWH�RU�LQ�D�SXEOLF�RUGHULQJ��,Q�WKH�FDVH�RI�*0
WKH�DEVHQFH�RI�DQ� LQGHSHQGHQW�KHDGTXDUWHUV�PDGH�UHQW�VHHNLQJ
FRVWV� SDUWLFXODUO\� KLJK�� '¶$QWRQL� ������� SRLQWV� RXW� KRZ
DXWKRULW\� FDQ� SUHYHQW� WKH� W\SH� RI� ³KRUVH� WUDGLQJ´� WKDW� ZDV
WDNLQJ� SODFH� DW� *0� RQO\� LI� VRPH� ³SURFHGXUDO´� FRQWURO� LV
DYDLODEOH��7KLV�PXVW�LQFOXGH�WKH�LPSRVVLELOLW\�RI�WUDGH�EHWZHHQ
WKH�DXWKRULW\�DQG�WKH�VXERUGLQDWH�DJHQWV�HYHQ�ZKHQ�WKLV�WUDGH�LV
DGYDQWDJHRXV�H[�SRVW��,I�RQH�DOORZV�VXERUGLQDWH�DJHQWV�WR�WUDGH
ZLWK�WKH�DXWKRULW\�VXSHUYLVLQJ�WKHLU�LQWHUDFWLRQV��LW� LV�YHU\�KDUG
WR�OLPLW�WKH�³UHQW�VHHNLQJ´�DFWLYLWLHV� WKDW�HDFK�VXERUGLQDWH�PD\
XQGHUWDNH�WR�EH�IDYRXUHG�UHODWLYHO\�WR�RWKHU�VXERUGLQDWHV�

��� %ROWRQ� DQG� 6FKDUIVWHLQ� ������� S�� ����� SRLQW� RXW� DQRWKHU
LPSRUWDQW� GLIIHUHQFH� ZLWK� WKH� *URVVPDQ�+DUW�0RRUH
IUDPHZRUN�� ,Q� UHDOLW\� WKH� EDUJDLQ� WDNHV� SODFH� DPRQJ� GLYLVLRQ
PDQDJHUV�ZKR��PRUHRYHU�� GR� QRW� EDUJDLQ� IRU� ³WKH� SURILWV� WKH\
ZLOO�SRFNHW� WKHPVHOYHV�� EXW� UDWKHU� IRU� WKHLU� GLYLVLRQ¶V� VKDUH�RI
FRUSRUDWH�UHVRXUFHV�WR�EH�XVHG�PDLQO\�IRU�LQYHVWPHQW´�

��� $OFKLDQ�DQG�'HPVHW]��������KDYH�SRLQWHG�RXW�WKDW�WKH�ILUP�PD\
DULVH� DV� DQ� DQVZHU� WR� WKH�PRQLWRULQJ� SUREOHP� DULVLQJ� LQ� WHDP
SURGXFWLRQ�� ,Q� WKLV� FDVH� WKH� VSHFLILF� LQYHVWPHQW� E\� PDQDJHUV
ZRXOG� QRW� VHHP� WR� EH� PRWLYDWHG� E\� WKH� QHHG� RI� VWLPXODWLQJ
³ILUVW� RUGHU´� VSHFLILF� LQYHVWPHQWV��2Q� WKH� RWKHU� KDQG�� LQ� WHDP
SURGXFWLRQ�� WKH� DVVHW� VSHFLILFLW\� SUREOHP� DQG� WKH� PRQLWRULQJ
SUREOHPV� DUH� VWULFWO\� UHODWHG�� $V�$OFKLDQ� ������ S�� ���� ODWHU
REVHUYHG�

³7HDP� SURGXFWLRQ� PDNHV� PHDVXUDELOLW\� RI�PDUJLQDO� SURGXFWV

GLIILFXOW��EXW�QRW�LPSRVVLEOH��(YHQ�ZLWKRXW�WHDP�SURGXFWLRQ��WKH
FRQWULEXWLRQ� RI� RQH� SHUVRQ� LQ� DQ� H[FKDQJH� PD\� QRW� EH
HFRQRPLFDOO\�PHDVXUDEOH�LQ�DOO�SHUWLQHQW�FKDUDFWHULVWLFV�� ,I�RQH
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SDUW\� FDQ�JDLQ� E\� VKLUNLQJ� LQ� LWV� SHUIRUPDQFH�� WKLV�PHDQV� WKDW
WKH�RWKHU�SDUW\� LV� VSHFLILF� WR� WKH� VKLUNHU� E\� WKH� FLUFXPVWDQFHV�
7KLV� PRGH� RI� H[SUHVVLRQ� HPSKDVLVHV� WKH� VSHFLILFLW\� RI� RQH
UHVRXUFH� WR� DQRWKHU�� EXW� LW� REVFXUHV� WKH� VLJQLILFDQFH� RI
PHDVXUHPHQW� RI� SHUIRUPDQFH�� 2Q� WKH� RWKHU� KDQG�� LI
PHDVXUHPHQW� RI� SHUIRUPDQFH� LV� HPSKDVLVHG�� WKHQ� WKH
VLJQLILFDQFH� RI� H[SURSULDELOLW\� RI� FRDOLWLRQ� LQWHUVSHFLILF� UHQWV
UHVRXUFH�TXDVL�UHQWV�LV�REVFXUHG��(YHQ�LI�PHDVXUHPHQW�ZHUH�QR
SUREOHP� DW� DOO�� RSSRUWXQLVWLF� EHKDYLRU� FDQ� RFFXU� EODWDQWO\
EHFDXVH�FRQWUDFWV�DUH�QRW�FRVWOHVV�WR�HQIRUFH��WKRXJK�,�SUHVXPH
WKDW� ZLWKRXW� VXEVWDQWLDO� H[SURSULDEOH� TXDVL�UHQWV� RI� VSHFLILF
UHVRXUFHV��EODWDQW�GHILDQW�FKHDWLQJ� LV�QRW� OLNHO\� WR�EH�D� VHULRXV
SUREOHP�´

7KXV��LW�ZRXOG�QRW�EH�LQFRQVLVWHQW�ZLWK�$OFKLDQ�DQG�'HPVHW]¶V
WKHRU\� WR� GHILQH� WKH� ILUP� DV� D� SULYDWH� RUGHULQJ� ZKHUH� VRPH
DJHQWV� �WKH� PDQDJHUV�� PDNH� ³VHFRQG� RUGHU´� VSHFLILF
LQYHVWPHQWV� LQ� KXPDQ� FDSLWDO� WR� UXQ� UHODWLRQV� LQYROYLQJ� ³ILUVW
RUGHU´� VSHFLILF� LQYHVWPHQWV��=LQJDOHV� ������� S�� ����� FRQVLGHUV
WKH�UHODWLYH�DGYDQWDJHV�RI�YDULRXV�GHILQLWLRQV�RI�WKH�ILUP�

��� :LWK�WKH�KHOS�RI�VWDQGDUGLVDWLRQ�DQG�RWKHU�IRUPV�RI�DJUHHPHQWV
DPRQJ�DJHQWV� LW� LV�SRVVLEOH� WR�GHFUHDVH�WKH�³VSHFLILFLW\´�RI� WKH
LQYHVWPHQWV�� 2Q� WKLV� SRLQW� VHH�3DJDQR� ������� DQG� %DWWLVWLQL
�������

��� 2Q�WKH�GLYHUJHQFH�RI�FRUSRUDWH�JRYHUQDQFH�PRGHOV�VHH�3DJDQR
������ DQG� �������3DJDQR�� DQG�5RZWKRUQ� ��������%DUFD�� ,ZDL�
3DJDQR��7UHQWR��������DQG�:HLPHU��3DSH��������DQG�6FUHSDQWL
�������� 7KH� SDUWLFXODULW\� RI� ODZ� DQG� LWV� FRQWH[W� GHSHQGHQW
FKDUDFWHU�DUH�FRQVLGHUHG�LQ�0DWWHL�DQG�&DIDJJL��������

��� 5HQW�VHHNLQJ�FRVWV�LQ�SULYDWH�RUJDQLVDWLRQV�DUH�FDOOHG�³LQIOXHQFH
FRVWV´�E\�0LOJURP�DQG�5REHUWV� ��������(LWKHU� UHQW� VHHNLQJ�RU
LQIOXHQFH�FRVWV�DULVH�HDFK�WLPH�WKHUH�LV�D�FHQWUDOLVHG�DXWKRULW\�LQ
D�SULYDWH�RU�LQ�D�SXEOLF�RUGHULQJ�
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��� .DSS��������S�������REVHUYHG�WKDW�WKH�SULQFLSOH�RI�LQWHUORFNLQJ
FLUFXODU� LQWHUGHSHQGHQFLHV� ZLWKLQ� D� SURFHVV� RI� FXPXODWLYH
FDXVDWLRQ�LV�³DW�WKH�FRUH�RI�LQVWLWXWLRQDO�HFRQRPLFV´�DQG�³VHWV�LW
DSDUW� IURP� HDUOLHU� QRQ�LQVWLWXWLRQDOLVW� DSSURDFKHV� DQG
SDUWLFXODUO\�IURP�PHFKDQLVWLF�HTXLOLEULXP�DQDO\VLV´�

��� $V�+RGJVRQ��������S�������SRLQWV�RXW��³7KH�YLVLRQ�RI�D�µSXUH¶
PDUNHW�RU�FDSLWDOLVW�V\VWHP�ZKLFK�KDV�GULYHQ�RXW�DOO�YHVWLJHV�RI
KDELW� DQG� WUDGLWLRQ� LV� ERWK� WKHRUHWLFDOO\� LPSODXVLEOH� DQG
XQUHDOLVDEOH� LQ� SUDFWLFH´�� )RU� WKLV� UHDVRQ� WKH� VWUHDP� RI
LQVWLWXWLRQDO� HFRQRPLFV� UHODWHG� WR� &RPPRQV¶� ZRUN� VKRXOG� EH
LQWHJUDWHG� ZLWK� WKDW� GHULYLQJ� IURP�9HEOHQ�� 2Q� WKH� GLIIHUHQW
VWUHDPV�RI�LQVWLWXWLRQDO�HFRQRPLFV�VHH�+RGJVRQ��������

��� 8QIRUWXQDWHO\�� WKH� RSSRVLWH� SKLORVRSK\� SUHYDLOHG� LQ� WKH� PDVV
SULYDWLVDWLRQ� SURFHVV� WKDW� ZDV� DGYRFDWHG� IRU� 5XVVLD� DQG� RWKHU
H[�VRFLDOLVW� HFRQRPLHV�� )RU� D� FULWLFLVP� RI� WKLV� HFRQRPLF
LGHRORJ\� VHH� 6WLJOLW]� ������� DQG� %ODFN�� .UDDNPDQ� DQG
7DUDVVDYD��������



7$%/(6
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5HIHUHQFHV

$OFKLDQ��$���������6SHFLILFLW\��6SHFLDOL]DWLRQ�DQG�&RDOLWLRQV��-RXUQDO
RI�,QVWLWXWLRQDO�DQG�7KHRUHWLFDO�(FRQRPLFV��SS��������

$OFKLDQ� DQG� 'HPVHW]� ������� 3URGXFWLRQ�� ,QIRUPDWLRQ� &RVWV� DQG
(FRQRPLF� 2UJDQL]DWLRQ��$PHULFDQ� (FRQRPLF� 5HYLHZ�� ��� SS�
�������

$QGHUOLQL��/��DQG�)HOOL��/���������&RVWO\�&RDVLDQ�&RQWUDFWV��0LPHR�
&DPEULGJH�

%DUFD��)�� �������,PSUHVH� LQ�FHUFD�GL�SDGURQH��3URSULHWj�H�FRQWUROOR
QHO�FDSLWDOLVPR�LWDOLDQR��/DWHU]D��%DUL�

%DUFD��)��,ZDL��.���3DJDQR��8��DQG�7UHQWR��6���������7KH�'LYHUJHQFH
RI�WKH�,WDOLDQ�DQG�-DSDQHVH�&RUSRUDWH�*RYHUQDQFH�0RGHOV��7KH
5ROH�RI�WKH�,QVWLWXWLRQDO�6KRFNV��(FRQRPLF�6\VWHPV��9RO�����SS�
������

%DWWLVWLQL�� $�� ������� &RPSHWLWLYH� ,PLWDWLRQ�� $VVHW� 6SHFLILFLW\� DQG
(IILFLHQF\��4XDGHUQL�GHO�'LSDUWLPHQWR�GL�(FRQRPLD�3ROLWLFD��1�
�����8QLYHUVLWj�GL�6LHQD�

%HUOH�� $�� $�� DQG�0HDQV�� *�� &�� �������7KH�0RGHUQ� &RUSRUDWLRQ�	
3ULYDWH�3URSHUW\��7UDQVDFWLRQ�3XEOLVKHUV��1HZ�%UXQVZLFN��8��6�

%ODFN�� %��� .UDDNPDQ�� 5�� DQG� 7DUDVVDYD�� $�� ������� 5XVVLDQ
3ULYDWL]DWLRQ� DQG� &RUSRUDWH� *RYHUQDQFH��:KDW�:HQW�:URQJ"
0LPHR��6WDQIRUG�

%REELR��1���������/¶HWj�GHL�GLULWWL��(LQDXGL��7RULQR�

%ROWRQ�� 3�� DQG� 6FKDUIVWHLQ�� '�� 6�� ������� &RUSRUDWH� )LQDQFH�� WKH
7KHRU\� RI� WKH� )LUP�� DQG�2UJDQLVDWLRQV�� -RXUQDO� RI� (FRQRPLF
3HUVSHFWLYHV��9�����SS����������
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&DODEUHVL��*��DQG�H�0HODPHG��$��'���������3URSHUW\�5XOHV��/LDELOLW\
5XOHV� DQG�,QDOLHQDELOLW\��2QH�9LHZ� RI� WKH� &DWKHGUDO��+DUYDUG
/DZ�5HYLHZ��������SS�����������

&DODEUHVL�� *�� ������� 7KH� 3RLQWOHVVQHVV� RI�3DUHWR�� &DUU\LQJ� &RDVH
)XUWKHU��7KH�<DOH�/DZ�-RXUQDO��9RO����������

&KDQGOHU��$�� ������� 6WUDWHJ\� DQG� 6WUXFWXUH��0,7� 3UHVV��&DPEULGJH�
0$�

&RDVH��5��+���������7KH�1DWXUH�RI�WKH�)LUP��(FRQRPLFD��SS����������
5HSULQWHG�LQ�5��+��&RDVH��������7KH�)LUP��WKH�0DUNHW�DQG�WKH
/DZ��8QLYHUVLW\�RI�&KLFDJR�3UHVV��&KLFDJR�

&RDVH��5��+���������7KH�3UREOHP�RI�6RFLDO�&RVWV��-RXUQDO�RI�/DZ�DQG
(FRQRPLFV�� �� SS�� ������ 5HSULQWHG� LQ� 5�� +��&RDVH� �������7KH
)LUP�� WKH� 0DUNHW� DQG� WKH� /DZ�� 8QLYHUVLW\� RI� &KLFDJR� 3UHVV�
&KLFDJR�SS���������

&RDVH��5��+���������7KH�)LUP��WKH�0DUNHW�DQG�WKH�/DZ��8QLYHUVLW\�RI
&KLFDJR�3UHVV��&KLFDJR�

&RDVH�� 5�� +�� ������� &RDVH� RQ� 3RVQHU� RQ� &RDVH�� -RXUQDO� RI
,QVWLWXWLRQDO�DQG�7KHRUHWLFDO�(FRQRPLFV�9������1����SS��������

&RRWHU��5��DQG�8OHQ�7���������/DZ�DQG�(FRQRPLFV��$GGLVRQ�:HVOH\�
5HDGLQJ��0D�

&ROHPDQ��-���������(IILFLHQF\��8WLOLW\�DQG�:HDOWK�0D[LPL]DWLRQ�LQ�-�
/�� &ROHPDQ� DQG� -�� /DQJH� /DZ� DQG� (FRQRPLFV�� 'DUWPRXWK�
$OGHUVKRW�

&RPPRQV�� -�� 5�������� /HJDO� )RXQGDWLRQV� RI� &DSLWDOLVP�� $XJXVWXV
0��.HOOH\��3XEOLVKHUV��&OLIWRQ�>UHSULQWHG������@�

'¶$QWRQL�� 0�� ������� &RQWUDWWD]LRQH� LQFRPSOHWD� H� PRGHOOL� GL
RUJDQL]]D]LRQH�JHUDUFKLFD��3K'�WKHVLV��8QLYHUVLW\�RI�6LHQD�
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'ZRUNLQ��5��0���������,V�/DZ�D�6\VWHP�RI�5XOHV"�LQ�'ZRUNLQ�5��0�
HG��7KH�3KLORVRSK\�RI�/DZ��2[IRUG�8QLYHUVLW\�3UHVV��2[IRUG�

'ZRUNLQ��5��0�� ������� ,V�:HDOWK� D�9DOXH"� LQ� -��/��&ROHPDQ� DQG� -�
/DQJH�/DZ�DQG�(FRQRPLFV�'DUWPRXWK��$OGHUVKRW�

)HUUDMROL�� /�� ������� ,O� 'LULWWR� FRPH� VLVWHPD� GL� JDUDQ]LH�� 5DJLRQ
3UDWLFD�1����SS����������

)LQQLV�� -�� �������1DWXUDO�/DZ�DQG�1DWXUDO�5LJKWV��&ODUHQGRQ�3UHVV�
2[IRUG�

)UDQ]LQL�� 0�� ������� 7KH� 5ROH� RI� WKH� 0DUNHW� LQ� D� &RPSOH[
,QVWLWXWLRQDO� 2UGHU��4XDGHUQL� GHO� 'LSDUWLPHQWR� GL� (FRQRPLD
3ROLWLFD�Q�������6LHQD�

)XOOHU�� /�� /�� ������� 3RVLWLYLVP� DQG� )LGHOLW\� WR� /DZ� �� $� 5HSO\� WR
3URIHVVRU� +DUW�� +DUYDUG� /DZ� 5HYLHZ� 9�� ���� 5HSULQWHG� LQ
)HLQEHUJ� -��� *URVV� +�� �������3KLORVRSK\� RI� /DZ��:DGVZRUWK
3XEOLVKLQJ�&RPSDQ\��%HOPRQW��&DOLIRUQLD�

)XOOHU�� /�� /�� ������� &ROOHFWLYH� %DUJDLQLQJ� DQG� WKH� $UELWUDWRU�

:LVFRQVLQ�/DZ�5HYLHZ��3S�������

)XOOHU�� /�� /�� �������7KH� 0RUDOLW\� RI� /DZ�� �5HYLVHG� (GLWLRQ��� <DOH
8QLYHUVLW\�3UHVV��1HZ�+DYHQ�DQG�/RQGRQ�

*LDQIRUPDJJLR�� /�� ������� 'LULWWR� H� UDJLRQH� IUD� HVVHUH� H� GRYHUH
HVVHUH�� ,Q� OH� UDJLRQL� GHO� JDUDQWLVPR�� 'LVFXWHQGR� FRQ� /XLJL
)HUUDMROL��*LDSSLFKHOOL��7RULQR�

+DUW��+��/���������3RVLWLYLVP�DQG�WKH�6HSDUDWLRQ�RI�/DZ�DQG�0RUDOV�

+DUYDUG�/DZ�5HYLHZ�9������5HSULQWHG�LQ�)HLQEHUJ�-���*URVV�+�
������� 3KLORVRSK\� RI� /DZ��:DGVZRUWK� 3XEOLVKLQJ� &RPSDQ\�
%HOPRQW��&DOLIRUQLD��SS��������

+DUW��+��/���������7KH�&RQFHSW�RI�/DZ�&ODUHQGRQ��2[IRUG�
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+DUW�� 2�� �������)LUPV�� &RQWUDFWV� DQG� )LQDQFLDO� 6WUXFWXUH�� 2[IRUG
8QLYHUVLW\�3UHVV��2[IRUG�

+DUW��2��DQG�0RRUH�� -�� �������)RXQGDWLRQV�RI� ,QFRPSOHWH�&RQWUDFWV�

5HYLHZ�RI�(FRQRPLF�6WXGLHV�9�����SS���������

+D\HN��)���������/DZ��/HJLVODWLRQ�DQG�/LEHUW\��8QLYHUVLW\�RI�&KLFDJR
3UHVV��&KLFDJR�

+REEHV��7����������/HYLDWKDQ��)LUVW�SXEOLVKHG�LQ�������'HQW��/RQGRQ
DQG�0HOERXUQH�

+RGJVRQ�� *�� 0�� ������� (FRQRPLFV� DQG� ,QVWLWXWLRQV�� 3ROLW\� 3UHVV�
2[IRUG�

+RGJVRQ�� *�� 0�� ������� 7KH� $SSURDFK� RI� ,QVWLWXWLRQDO� (FRQRPLFV�

-RXUQDO�RI�(FRQRPLF�/LWHUDWXUH��9RO��;;;9,�SS����������

+RKIHOG�� :�� 1�� ������� )XQGDPHQWDO� /HJDO� &RQFHSWLRQV�� <DOH
8QLYHUVLW\�3UHVV��1HZ�+DYHQ�DQG�/RQGRQ�

+ROPVWURP�� %�� DQG� 5REHUWV�� -�� ������� 7KH� %RXQGDULHV� RI� WKH� )LUP
5HYLVLWHG��7KH�-RXUQDO�RI�(FRQRPLF�3HUVSHFWLYHV�9�����SS�����
���

.DSS�� .�� :�� ������� 7KH� 1DWXUH� DQG� 6LJQLILFDQFH� RI� ,QVWLWXWLRQDO
(FRQRPLFV�� .\NORV�� 9�� ��� SS�� ��������� 5HSULQWHG� LQ� :�� -�
6DPXHOV� ������� ,QVWLWXWLRQDO� (FRQRPLFV� (GZDUG� (OJDU�
6RXWKDPSWRQ�

.HOVHQ�� +�� ������� ,QWURGXFWLRQ� WR� WKH� 3UREOHPV� RI� /HJDO� 7KHRU\�
7UDQVODWLRQ� RI� WKH� )LUVW� (GLWLRQ� RI� WKH� 5HLQH� 5HFKWOHKHUH�
&ODUHQGRQ�3UHVV��2[IRUG�

.UHSV��'��0���������&RUSRUDWH�&XOWXUH�DQG�(FRQRPLF�7KHRU\��,Q�$OW
-�� (�� DQG� 6KHSVOH� .�� $�� 3HUVSHFWLYH� RQ� 3RVLWLYH� 3ROLWLFDO
(FRQRP\��&DPEULGJH�8QLYHUVLW\�3UHVV��&DPEULGJH�



��

0DVNLQ�� (�� DQG� 7LUROH�� -�� ������� 8QIRUVHHQ� &RQWLQJHQFLHV� DQG
,QFRPSOHWH�&RQWUDFWV��5HYLHZ�RI�(FRQRPLF�6WXGLHV��9�����S������
����

0DWWHL��8��DQG�&DIDJJL��)���������&RPSDUDWLYH�/DZ�DQG�(FRQRPLFV�
,Q� 3HWHU� 1HZPDQ� �HG��� 7KH� 1HZ� 3DOJUDYH� 'LFWLRQDU\� RI
(FRQRPLFV�DQG�WKH�/DZ��0DFPLOODQ��/RQGRQ�

0LOJURP��3��DQG�5REHUWV��-���������%DUJDLQLQJ�&RVWV��,QIOXHQFH�&RVWV
DQG� WKH� 2UJDQL]DWLRQ� RI� (FRQRPLF� $FWLYLW\��,Q� $OW� -�� (�� DQG
6KHSVOH� .�� -�� 3HUVSHFWLYHV� RQ� 3RVLWLYH� 3ROLWLFDO� (FRQRP\�
&DPEULGJH�8QLYHUVLW\�3UHVV��&DPEULGJH�

/HRQL��%���������6FULWWL�GL�VFLHQ]D�SROLWLFD�H�WHRULD�GHO�GLULWWR��*LXIIUp�
0LODQR�

1LFLWD�� $�� �����D�� (QGRJHQRXV� 2XWVLGH� 2SWLRQV�� ,QFRPSOHWH
&RQWUDFWV� DQG� WKH� 1DWXUH� RI� WKH� )LUP�� 4XDGHUQL� GHO
'LSDUWLPHQWR�GL�(FRQRPLD�3ROLWLFD�1�������8QLYHUVLWj�GL�6LHQD�

1LFLWD��$�������E��7KH�)LUP�DV�DQ�(YROXWLRQDU\�(QIRUFHPHQW�'HYLFH�
)RUWKFRPLQJ� LQ� 1LFLWD� $�� 3DJDQR� 8� HGV�� 7KH� (YROXWLRQ� RI
(FRQRPLF�'LYHUVLW\��5RXWOHGJH��/RQGRQ�

3RVQHU�� 5�� ������� 7KH� &RQFHSW� RI� &RUUHFWLYH� -XVWLFH� LQ� 5HFHQW
7KHRULHV�RI�7RUW�/DZ��-RXUQDO�RI�/HJDO�6WXGLHV��9RO������1���SS�
��������

3DJDQR�� 8�� �������:RUN� DQG� :HOIDUH� LQ� (FRQRPLF� 7KHRU\�� %DVLO
%ODFNZHOO��2[IRUG�

3DJDQR�� 8�� ������� 3URSHUW\� 5LJKWV�� $VVHW� 6SHFLILFLW\�� DQG� WKH
'LYLVLRQ� RI� /DERXU� XQGHU� $OWHUQDWLYH� &DSLWDOLVW� 5HODWLRQV�

&DPEULGJH�-RXUQDO�RI�(FRQRPLFV��9RO�����1R����5HSULQWHG�LQ�*�
+RGJVRQ� �������7KH�(FRQRPLFV� RI� ,QVWLWXWLRQV�� (GZDUG�(OJDU�
&KHOWHQKDP



��

3DJDQR�� 8�� ������� 2UJDQL]DWLRQDO� (TXLOLEULD� DQG� ,QVWLWXWLRQDO
6WDELOLW\��LQ�%RZOHV�6���*LQWLV�+��DQG�*XVWDIVRQ�%��HGV��0DUNHWV
DQG�'HPRFUDF\��&DPEULGJH�8QLYHUVLW\�3UHVV��&DPEULGJH

3DJDQR��8���������'LULWWR��LQ�%RLWDQL�$��DQG�5RGDQR�*��HGV��5HOD]LRQL
SHULFRORVH�� /¶DYYHQWXUD� GHOO¶HFRQRPLD� QHOOD� FXOWXUD
FRQWHPSRUDQHD��/DWHU]D��%DUL�

3DJDQR�� 8�� DQG�5RZWKRUQ�� 5�� ������� 7KH� &RPSHWLWLYH� 6HOHFWLRQ� RI
'HPRFUDWLF�)LUPV� LQ� D�:RUOG�RI�6HOI�6XVWDLQLQJ� ,QVWLWXWLRQV� LQ
3DJDQR�8��5RZWKRUQ� 5�HGV��'HPRFUDF\� DQG� (IILFLHQF\� LQ� WKH
(FRQRPLF�(QWHUSULVH��5RXWOHGJH��/RQGRQ�S����������

3DJDQR�� 8�� ������� ,V� 3RZHU� DQ� (FRQRPLF� *RRG"� 1RWHV� RQ� 6RFLDO
6FDUFLW\�DQG�WKH�(FRQRPLFV�RI�3RVLWLRQDO�*RRGV��,Q�%RZOHV�6��
)UDQ]LQL�0��DQG�3DJDQR�8���7KH�3ROLWLFV�DQG� WKH�(FRQRPLFV�RI
3RZHU��5RXWOHGJH��/RQGRQ�SS��������

3DJDQR��8���������7KH�2ULJLQ�RI�2UJDQL]DWLRQDO�6SHFLHV��LQ�1LFLWD�$
DQG� 3DJDQR� 8� HGV�� 7KH� (YROXWLRQ� RI� (FRQRPLF� 'LYHUVLW\�
5RXWOHGJH��/RQGRQ�

3RVQHU�� 5�� $�� ������� 7KH� &RQFHSW� RI� &RUUHFWLYH� -XVWLFH� LQ� 5HFHQW
7KHRULHV�RI�7RUW�/DZ��-RXUQDO�RI�/HJDO�6WXGLHV�9RO�����Q����

3RVQHU��5��$�� �������7KH�(FRQRPLFV� RI� -XVWLFH��+DUYDUG�8QLYHUVLW\
3UHVV��&DPEULGJH�0D�

3RVQHU�� 5�� $�� ������� 7KH� 1HZ� ,QVWLWXWLRQDO� (FRQRPLFV�0HHWV� /DZ
DQG� (FRQRPLFV�� -RXUQDO� RI� ,QVWLWXWLRQDO� DQG� 7KHRUHWLFDO
(FRQRPLFV�9������1����SS��������

5REHUWVRQ�� '�� +�� ������� 7KH� &RQWURO� RI� ,QGXVWU\�� 1LVEHW� 	� &R�
/RQGRQ�

6FUHSDQWL�� (�� ������� 7KH� )XQGDPHQWDO� ,QVWLWXWLRQV� RI� &DSLWDOLVP�
'HSDUWPHQW�RI�3ROLWLFDO�(FRQRP\��8QLYHUVLW\�RI�6LHQD�



��

6KOHLIHU�� $�� ������� 6WDWH� YHUVXV� 3ULYDWH� 2ZQHUVKLS��7KH� -RXUQDO� RI
(FRQRPLF�3HUVSHFWLYHV��9�����SS����������

6LPPRQGV�� 1�� (�� �������&HQWUDO� ,VVXHV� LQ� -XULVSUXGHQFH�� -XVWLFH�
/DZ�DQG�5LJKWV��6ZHHW�	�0D[ZHOO��/RQGRQ�

6WLJOLW]��-���������:KLWKHU�5HIRUP"�7HQ�<HDUV�RI�7UDQVLWLRQ��$QQXDO
%DQN� &RQIHUHQFH� RQ� 'HYHORSPHQW� (FRQRPLFV�� :RUOG� %DQN�
:DVKLQJWRQ�'�&�

:HLPHU�� -�� DQG� 3DSH�� -�� &�� ������� $� 7D[RQRP\� RI� 6\VWHPV� RI
&RUSRUDWH� *RYHUQDQFH�� &RUSRUDWH� *RYHUQDQFH�� $Q
,QWHUQDWLRQDO�5HYLHZ��9����SS����������

:HOOPDQ�� &�� ������� $� 1HZ� &RQFHSWLRQ� RI� +XPDQ� 5LJKWV��,Q� (�
.DPHQND� DQG� $�� (�� 6�� 7D\� +XPDQ� 5LJKWV� (GZDUG� $UQROG�
/RQGRQ�

:LOOLDPVRQ�� 2�� (�� �������7KH� (FRQRPLF� ,QVWLWXWLRQV� RI� &DSLWDOLVP�
7KH�)UHH�3UHVV��1HZ�<RUN�

:LOOLDPVRQ�� 2�� (�� ������� 7UDQVDFWLRQ� &RVW� (FRQRPLFV� 0HHWV
3RVQHULDQ� /DZ� DQG� (FRQRPLFV�� -RXUQDO� RI� ,QVWLWXWLRQDO� DQG
7KHRUHWLFDO�(FRQRPLFV��9������1����SS���������

:LOOLDPVRQ�� 2�� (�� �������7KH� 0HFKDQLVPV� RI� *RYHUQDQFH�� 2[IRUG
8QLYHUVLW\�3UHVV��2[IRUG�

:LOOLDPVRQ��2��(���������(YDOXDWLQJ�&RDVH��7KH�-RXUQDO�RI�(FRQRPLF
3HUVSHFWLYHV��9����SS����������

=LQJDOHV�� /�� ������� &RUSRUDWH� *RYHUQDQFH�� LQ� 3HWHU� 1HZPDQ� �HG��

7KH� 1HZ� 3DOJUDYH� 'LFWLRQDU\� RI� (FRQRPLFV� DQG� WKH� /DZ�
0DFPLOODQ��/RQGRQ�


