
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
THE CONTRACT OF 
EMPLOYMENT: A STUDY IN 
LEGAL EVOLUTION 
 
 
S. Deakin 
 
 
WP 203 
June 2001 
 
 
 
 



THE CONTRACT OF EMPLOYMENT: A STUDY IN LEGAL 
EVOLUTION 

 
 

ESRC Centre for Business Research, University of Cambridge 
Working Paper No. 203 

 
By 

 
Simon Deakin,  

Centre for Business Research  
Top Floor 

Judge Institute of Management Studies Building 
Trumpington Street 

Cambridge 
CB2 1AG 

 
Tel: 01223 765320 

e-mail: sfd20@cam.ac.uk 
 
 
 
 

June 2001 
 
 
This Working Paper forms part of the CBR Research Programme on Corporate 
Governance, Contracts and Incentives 

 



Abstract 
 
This paper reconstructs the evolutionary path of the contract of 
employment in English law.  It demonstrates that the contract of 
employment is a more recent innovation than is widely thought, and 
that its essential features owe as much to legislation as they do to the 
common law of contract. The master-servant model of the nineteenth 
century was only displaced by the modern contract of employment as 
a result of twentieth century social legislation and collective 
bargaining.  The paper discusses present-day mutations in the legal 
form of employment in the light of this analysis. 
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THE CONTRACT OF EMPLOYMENT: A STUDY IN LEGAL 
EVOLUTION 
 
1. Introduction 
 
The aim of this paper is to reconstruct the evolutionary path of the 
contract of employment in English law. The period to be examined 
begins with the adoption of the early-modern apprenticeship and 
settlement laws, and ends with the emergence of the mature welfare 
state and collective bargaining system in the mid-twentieth century. It 
will be argued that not only is the contract of employment a more 
recent innovation than many have thought, but that its essential 
features owe as much to legislation as they do to the common law of 
contract. The widely-held belief that there was a coherent account of 
the employment relationship in private law prior to the growth of the 
social legislation of the welfare state is false, the result of viewing 
case-law of the eighteenth and nineteenth century through the lens of 
a later period.  
 
The paper is a study in legal evolution, that is, an account of 
mutations in juridical form over time. The analysis of legal form, in 
addition to its importance for the exposition of doctrine, has much to 
contribute to the historical, sociological and economic understanding 
of the institutions of the labour market. Juridical concepts, such as the 
concept of the contract of employment, are cultural artefacts, tools 
used in the formulation and application of legal rules. As such they 
occupy a realm of abstract legal discourse which, in one sense, is far 
removed from that of the social and economic relations to which they 
purport to correspond. But nor are they timeless creations of legal 
imagination. The juridical record which has come down to us in the 
form of legal opinions, legislative texts and treatises can be thought of 
as the product of environmental pressures, a process of selection 
through which certain ideas and concepts have persisted while others 
have not. The reported cases are only a fraction of those decided in 
the courts, and these in turn represent a small percentage of the 
instances in which disputes were resolved and agreements made in the 
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shadow of legal rules. The recorded decisions are anything but a 
representative sample of the sum total of situations in which the law 
was applied;1 their importance lies, rather, in the fact of their survival, 
and in the influence which they have thereby exercised over the 
development of the law. Understood in this way, the juridical record 
is a trace of shifts in the wider social and economic environment. It is 
therefore open to an interpretation which can help to explain the 
nature and direction of historical change in the society of which it 
formed a part. It further follows that an evolutionary interpretation, by 
locating the influence of the past in the way suggested, can throw 
light on doctrinal disputes and tendencies in the modern law. 
 
In applying this method, a distinction must be drawn between the 
form and the substance of legal doctrine. Conceptualization, the 
identification of legal forms or concepts from a mass of individuated 
rules, is attained through ever increasing degrees of abstraction. 
Complex concepts such as ‘the contract of employment’ link together 
a variety of ideas (such as ‘the duty of cooperation’ or ‘wrongful 
dismissal’) which abstract from the particular contexts in which 
individual rules are conceived and applied. Legal doctrine can be 
thought of, then, a distinctive mode of cultural transmission which 
operates through the coding of values and beliefs into conceptual 
forms. Values which are coded in conceptual form thereby appear to 
acquire an evolutionary advantage. The substance of legal rules at any 
given point in time is the immediate result of litigation strategies and 
political process; what survives, over time, are those political values 
and assumptions which become embedded in the (apparently) value-
free language of juridical thought. In particular, values derived 
initially from legislation may persist in the form of rules and precepts 
of judge-made law. The common law, which for this purpose we can 
take to include certain judge-made approaches to the interpretation of 
statutes, possesses a historical continuity which the statutory rules 
themselves, being subject to periodic revision according to changes in 
the political climate, are denied. However, the common law does not 
evolve in a vacuum; as we shall see, its path is significantly shaped by 
legislative developments. 2 
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The ‘decoding’ of legal concepts has the effect of highlighting the 
contingent nature of implicit legal values; they can be seen to be the 
result of historically specific circumstances, that may no longer hold.3 
But at the same time, the reshaping of the law which accompanies 
attempts at reform virtually never starts from a blank sheet. Concepts 
already available are put to new uses. This does not mean that the 
legal forms themselves to do not change; however, they change much 
more slowly than shifts in the substance of the law, and in ways 
which reflect the previous pattern of development. Legal evolution, 
then, is essentially path-dependent. Conceptual adaptations are piled 
one on top of another, with the result that the structure of legal 
thought at any given point in time incorporates forms which, although 
in some sense superseded, nevertheless continue to shape the path of 
the law.4  
 
Oliver Wendell Holmes’s classic account of this process of legal 
mutation in the first chapter of The Common Law remains one of the 
most suggestive: 
 

A very common phenomenon, and one very familiar to the 
student of history, is this. The customs, beliefs or needs of 
primitive time establish a rule or formula. In the course of 
centuries the custom, belief or necessity disappears, but the rule 
remains. The reason which gave rise to the rule has been 
forgotten, and ingenious minds set themselves to inquire how it is 
to be accounted for. Some ground of policy is thought of, which 
seems to explain it and to reconcile it with the present state of 
things; and then the rule adapts itself to the new reasons which 
have been found for it, and enters upon a new career. The old 
form receives a new content, and in time even the form modifies 
itself to fit the meaning which it has received. 5 

 
The recent case-law of the contract of employment is full of examples 
of just this effect. In the 1970s, social legislation in the area of 
employment protection borrowed concepts from the common law, 
including the contractual notion of repudiatory breach.6 Once placed 
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in a new, statutory context, this became the catalyst for the 
development by the courts of the employer’s duty of cooperation,7 
and was then exported back to the common law in the form of the 
implied term of mutual trust and confidence.8 The original common 
law concept was reshaped by its encounter with the values (and 
forms) of social legislation. At the same time, the inherent constraints 
of the common-law approach, with its traditional emphasis on 
contractual autonomy and the protection of managerial prerogative, 
could not be altogether avoided; hence the continuing obstacles which 
are placed in the way of using the implied duty of trust and 
confidence to completely reconstitute the law of dismissal.9 
 
But as will be argued in this paper, these are simply the most recent 
examples of the interchange of forms and content between the 
common law and legislation in the area of employment. The contract 
of employment is a hybrid form which has been shaped just as 
decisively by now-forgotten rulings on the scope of workmen’s 
compensation and national insurance legislation,10 as it has by 
common-law precedents on the mutual duties of employer and 
employee which are still cited as high judicial authority almost a 
century after they were decided.11 Going back further, the role played 
by the eighteenth and nineteenth-century poor law and master and 
servant legislation in shaping the common law of employment can be 
discerned, along with the persistence of the service model long into 
the twentieth century, in large part as a result of the quasi-disciplinary 
jurisdiction retained by the courts under the Employers and Workmen 
Act 1875. While, at every stage, legislation has built on and 
incorporated the common law, statutes themselves have a curious 
half-life, continuing to influence legal development long after their 
formal repeal. 
 
The intertwining of statute and the common law has wider 
implications for the understanding of the relationship between 
contract and status. One of the most powerful ‘creation myths’ 
attending current debates is the claim that the social legislation of the 
welfare state was imposed upon a pre-existing order of private law 
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whose coherence and functioning was thereby undermined.12 The 
concept of freedom of contract undoubtedly occupies a prominent 
place in the contemporary legal imagination, just as it did in 
nineteenth century legal thought. It is linked to the idea of a self-
organising market order, resting on an autonomous private law. From 
an evolutionary perspective, this claim is thrown into sharp relief by 
the close inter-dependence of the common law and legislation which 
we have just been noted. Close analysis shows that there was no 
period of laissez faire, during which the labour market was governed 
by the general precepts of private law. On the contrary, conceptions of 
status drawn in part from legislation and in part from judge-made 
rules which were specific to employment underpinned the rise of the 
modern employment relationship at every stage. While the content of 
these conceptions of status changed over time, and the functional 
relationship between legislation and the common law also shifted 
from one period to the next, the image of the ‘rise and fall’ (and more 
recent rise again)13 of freedom of contract in this context is highly 
misleading. 
 
In developing this argument, the following sections of the paper 
examine the nature of employment relationships under successive 
paradigms of labour market regulation. The basic types are indicated 
in Table 1. The analysis begins with the model of guild employment 
which characterized parts of the urban trades as late as the early 
nineteenth century, and with the settlement model which prevailed in 
agriculture until roughly the same period. The focus then shifts to the 
master-servant relationship as the pivotal concept through which 
employment relations were conceptualized in the nineteenth century. 
The paper explains how influence of the master servant model 
reached beyond the legislation from which it initially sprang, and how 
this influence persisted after the last of the Master and Servant Acts 
was repealed. Finally, the paper analyses the emergence of the 
modern contract of employment from its beginnings in the 
classification of managerial and professional workers in the 
nineteenth century, and links its later development to the growth of 
social legislation, and in particular to the conceptions of employment 
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generated by workmen’s compensation and social insurance 
legislation. The final section, in offering a concluding evaluation, also 
suggests ways in which the analysis presented here can aid our 
understanding of contemporary mutations in the contract of 
employment. 
 
Guild employment 
 
Up the early part of the nineteenth century, legal regulations were in 
place to protect guild employment. The distinctive feature of the guild 
system was the preservation of control over the form and pace of work 
by the ‘trade’, the collectivity of producers who were subject to the 
rules of guild membership. A master’s relationship with his suppliers 
and customers was that of an independent contractor, while a 
journeyman, although paid by the day, could only be hired to work 
within his apprenticed trade and was protected from low wage 
competition by the restrictions on apprenticeship numbers and by the 
general controls on entry into the trade. Rules regulating competition 
were thereby linked to a particular conception of property rights within 
the enterprise. The nature of the ‘artisan wage relationship’ was that the 
journeyman ‘worked with, nor for, his master, and during slack times 
he was likely to be kept on for as long as the master could manage’. 
Equally, the guild rules gave the master a ‘protective independence ... 
[which] existed within a body of custom and law which prevented 
competition and encouraged solidarity between producers of the same 
trade’.14 
 
Under the Statute of Artificers of 1563, only those who had served a 
seven-year apprenticeship in one of a number of specified trades could 
exercise that trade or be employed in it, on pain of a fine, and masters in 
those trades were required to limit numbers of apprentices to three for 
every one journeyman. The 1563 Act, itself the successor to earlier 
statutes, stood above a host of by-laws concerning apprenticeship, in 
many cases the expression of long-standing local, customary laws, 
which were made and enforced by the incorporated urban guilds. 
Guilds applied their rules through fines and operated the ‘right of 
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search’ to destroy ‘deceitful’ goods and unauthorized machinery.15 In 
the City of London, the Acts of Common Council gave the trade 
companies powers to set prices, enforce entry controls by excluding 
outsiders, and place upper limits on the numbers of apprentices. These 
by-laws were the subject of litigation and disputes between the 
companies and the journeymen’s clubs throughout the eighteenth 
century.16 
 
The apprenticeship provisions of the Statute of Artificers were repealed 
only in 1813, after a number of trades had mounted a vigorous 
campaign for their more vigorous enforcement following a long period 
of declining effectiveness.17 The repeal of the Act (and of related local 
laws around the same time) marked a fundamental change in 
conceptions of property rights in skills and in employment. However, 
this rearrangement of rights had already been largely achieved by 
judicial reinterpretation of the Act of 1563. The Act had effectively 
made capitalist forms of employment unlawful in the regulated trades. 
Since ownership and control of work organisation rested with those 
within the guild, an employer setting up in a particular trade had to have 
completed an apprenticeship in that trade. Nor was it possible, under 
the Act, for one employer to hire as workmen a number of artisans from 
different trades, since he would then be exercising trades in addition to 
his own. After initial hesitation18 the courts confirmed that qualification 
in one trade did not by itself entitle a person to exercise any of the other 
trades regulated by the Act.19  
 
As a result, the artisanal form of production on which the Act was 
premised was fundamentally at odds with the emerging forms of 
factory employment that combined managerial coordination with an 
internal division of labour between workers of different skills and tasks. 
Neither of these was compatible with the legal framework of guild 
production. Nor was the concentration of property rights over 
productive assets in the hands of merchant-capitalists or external equity 
investors. The tensions which arose can be seen in the case of Hobbs v. 
Young as early as 1689.20 Here, a merchant directly employed 
journeymen clothworkers in his house for a month to make materials 
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for export. He was successfully prosecuted for a breach of the Act. 
Counsel argued that:  
 

he who cannot use a mystery himself, is prohibited to employ any 
other men in that trade; for if this should be allowed, then the care 
which has been taken to keep up mysteries, by erecting guilds or 
fraternities, would signify little.  

 
The court, by a majority, agreed: 
 

the exercise of [the trade] by journeymen and master workmen, or 
an overseer for hire, is not an exercise of it by them, but by him 
that employs them; he provided them materials and tools, and paid 
them wages: by law, he is esteemed the trader who is to run the 
loss and hazard; the whole managery was to be for his profit, and 
the workmen are to have no advantage but their wages. 

 
This view was steadily undermined by later decisions, so that by the 
end of the eighteenth century the prohibition on wage labour in the 
regulated trades was little more than nominal. In Hobbs v. Young itself 
the dissenting judge commented that ‘no encouragement was ever 
given to prosecutions upon this Statute ... it would be for the common 
good if it were repealed, for no greater punishment can be to the seller 
than to expose goods for sale, ill wrought, for by such means he will 
never sell more’. The turning point was Raynard v. Chase in 1756,21 
which decided that a non-apprenticed manager or investor could act as 
the employer by becoming the partner of one who was qualified in the 
relevant trade. This was seen as casting doubt on Hobbs v. Young, since 
it meant that an owner could employ individuals from more than one 
trade, as long as those employed were qualified in their respective 
crafts.22 Then in Smith v. Company of Armourers (1792)23 the Court of 
King’s Bench ordered the admission to the guild of an unqualified 
manager of an iron foundry, on the grounds that although ‘he did not 
know how to manufacture the commodity by his own personal labour’, 
he had been employed there for seven years ‘during the greatest part of 
which time he conducted the whole of their extensive works, received 
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all the orders, gave directions to the workmen etc. ... he knew how to 
conduct the business as well as any master in London’.24 Finally, just 
prior to the repeal of the Act in 1813, in Kent v. Dormay (1811)25 Lord 
Ellenborough refused to convict an unqualified mill owner, alluding to:  
 

the valuable mills at Wakefield, Leeds etc., the property of several 
persons of the first families in this kingdom; but who would be 
liable to informations, or would be required to serve regular 
apprenticeships as millers, if the defendant could be considered as 
within the meaning of the Statute. 

 
Wage labour was developing and increasing in spite of the 
apprenticeship law; in The Wealth of Nations, Adam Smith suggested 
that the incomplete coverage of the Act encouraged the growth of new 
industries such as the metal trades in Birmingham and the Black 
Country which as ‘new trades’ lay outside the scope of regulation.26 
Smith’s arguments were taken up by the courts, the judges contending 
that the ‘natural reason’ of the market, rather than guild controls, was 
the true constraint upon the manufacture of poor quality goods: ‘[t]he 
reason for making [the Act] was that bad commodities might not be 
spread abroad; but natural reason tells us, that if the manufacture is 
not good, there is no danger of its having a favourable reception in the 
world, or answering the tradesman’s purpose’.27 This was a direct 
echo of the claim in The Wealth of Nations that ‘the pretence that 
corporations are necessary for the better government of the trade, is 
without any foundation. The real and effectual discipline which is 
exercised over a workman, is not that of his corporation, but that of 
his customers’.28 Thus the courts’ refusal to defend the collective 
property rights of the guild was accompanied by an awareness of 
arguments from the political economy of the time in favour of greater 
competition, the division of labour, and the advantages of managerial 
coordination. As the artisanal wage relation declined, the way was 
clear for alternative forms of employment to take its place. 

 12 



Settlement, apprenticeship, and the yearly hiring 
 
In agriculture and in industrial employment outside the guild system, 
early forms of apprenticeship and service were shaped by the poor 
law and in particular by judicial construction of the Settlement Acts. 
Settlement Act litigation arose because of disputes between parishes 
(local units of administration through which poor relief was 
organised) over responsibility for the sick, aged and unemployed. For 
much of the seventeenth and eighteen centuries, the right to relief in 
the parish of settlement was thought of as ‘the peculiar privilege of 
the poor’,29 that is to say, the particular right of the wage-dependent 
classes. In The Wealth of Nations, Adam Smith condemned the 
settlement laws for restricting labour mobility, the effect of confining 
the right to relief to particular localities.30 This effect arose because a 
labourer or servant who became ill or unemployed was liable to be 
forcibly removed to his or her parish of origin. Yet within this 
framework, the Acts of the late seventeenth century had set out to 
promote labour mobility by making it possible to acquire a settlement 
through a number of methods in addition to birth or ownership of 
property, including apprenticeship and completing a yearly hiring. As 
a result, the yearly hiring became the most effective route to the 
security of an independent settlement for those with insufficient 
resources to rent a substantial property or insufficient income to be 
levied for rates, or whose parents were unable to pay for an 
apprenticeship. An essential feature of this early eighteenth-century 
conception of the yearly hiring is that it limited the potential cost of 
relief to the parish of settlement by requiring the master to maintain the 
servant ‘throughout the revolution of the respective seasons: as well as 
when there is work to be done as when there is not’,31 to keep him in 
board and lodging and to meet the costs of medical assistance.  
 
The settlement laws thereby came to be an important source for the 
development of the legal concept of the contract of service. From a 
conceptual point of view, the security provided by service and 
apprenticeship as exceptions to the normal rules on removal was 
rationalized in terms of the contractual link between the parties to the 
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relationship. The treatise writer William Burn wrote that the normal 
rule, enabling the justices to make an order of removal at any time 
within forty days of the servant’s arrival, ‘would not avail; for that the 
justices, upon complaint of the overseers, who are no parties to the 
contract, cannot make void the contract between the master and servant, 
by which the servant is bound to continue with his master if he requires 
it’.32 In the event of a breach of contract by the servant the master could 
apply to have the contract discharged, under the Statute of Artificers; 
only then could the servant be removed from the parish. If, on the other 
hand, the master was removed, the justices had the power to order the 
servant to go with him not under the laws of settlement and removal but 
as part of their more general jurisdiction to supervise the performance 
of the service contract.33 
 
The decline of annual service dates from the 1780s. Historical studies 
have charted the decline and identified the role played a combination of 
institutional and market factors: the rising cost of poor relief, on the one 
hand, which discouraged employers from agreeing to yearly hirings, 
and on the other the intensification of cereal farming in the south-
eastern counties, which reduced the need for regular, year-round 
employment.34 The decline of annual service as a social institution was 
mirrored by a gradual move within the law towards a more restrictive 
reading of the exceptions to the power of removal, which culminated in 
the statutory abolition of settlement by hiring in the Poor Law 
Amendment Act 1834. In early cases under the Acts of the late 
seventeenth century, the courts had taken a flexible view on the twin 
statutory requirements of a hiring for a year and actual service for a 
year. In principle there had to be ‘an entire contract for at least a 
complete year’s service, consisting of 365 consecutive days’.35 In 
practice the courts held that a contract to work for a year could be 
implied from the fact of a continuous year’s service,36 and disregarded 
breaks brought about by illness37 or temporary absence with the 
employer’s permission. Although successive hirings of less than a year 
were regarded from the inception of the Acts as insufficient,38 a 
contract for a year’s service with provision on either side to determine 
the hiring on a month’s notice at the end of any quarter was held to 
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confer a settlement, the court commenting that ‘if this should be 
determined not to gain a settlement, it would overturn great numbers of 
settlements that subsist on such things’.39 
 
The courts also disregarded an apparent requirement of the 1697 Act 
that the twelve months’ service should be precisely co-terminous with 
the contract for the yearly hiring: Lord Parker was reported as saying, 
‘if there was a service for a year, on a hiring from week to week, and 
then a hiring for a year, and serving for forty days, that he should 
adjudge that a settlement’.40 Nor did the hiring have to be co-terminous 
with a year’s residence in the parish of employment. Mobility was 
specifically encouraged by a rule to the effect that servants and 
apprentices who moved with their employers from place to place 
gained successive hirings in each new parish simply on forty days’ 
residence there as long as the service continued without interruption.41 
 
The Court of King’s Bench gradually began to take a stricter view, both 
through a more restrictive reading of the Acts but also through a 
modification of the prevailing conception of the service relationship. 
Rather than infer an intention to contract for a yearly hiring, in 
ambiguous cases the courts regarded the payment of weekly or monthly 
wages as evidence of a periodic hiring lasting only between payments.42 
Similarly, task contracts were held to be insufficient to give a 
settlement.43 The judges also cast doubt on the earlier decisions which 
had held that the hiring (or contract) and the service (or performance) 
did not need to be precisely co-terminous. The earlier construction, 
wrote Michael Nolan in 1825,  
 

was given to the Statutes soon after the 8 & 9 Wm. III was passed. 
It was founded on a strict interpretation of their provisions, which 
the court would not carry beyond the letter, from an opinion that 
they were restrictive of the subject’s liberty, and in derogation of 
his common law birthright ... But judges, who have held 
themselves bound by the authority of this decision, have 
questioned its propriety. Indeed, the design of the statute seems to 
point to a contrary construction; and it has been stated, that the 
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place of settlement can be of no consequence to the pauper, since 
he is equally entitled to support wherever it may be.44 

 
The most serious limitation on settlement was the notion of the 
‘exceptive hiring’. The rationale for this was put in terms of the 
master’s unqualified right of ‘control’ over the servant throughout the 
term of the contract: anything less came to be seen as incompatible with 
the relationship of service. In this way, the settlement laws helped to 
initiate the open-ended duty of obedience which later came to 
characterize the contract of service. Although a servant could not be 
made to work ‘unreasonable hours of the night, and he is punished if he 
profanes the sabbath day ... an express stipulation in the hiring, even of 
these seasons, will defeat a settlement’. This was because ‘a right of 
control and authority, at least so far as it relates to the general discipline 
and government of the servant, must reside in the master at all times 
during the continuance of the service’.45  
 
The distinction in practice between an ‘exception’ in the contract, 
which deprived the servant of a settlement, and a ‘dispensation’ in the 
actual service, whereby the master gave the servant a temporary leave 
of absence without affecting his settlement rights - seems in retrospect 
so slight as to be meaningless; nor was this point lost on judges at the 
time.46 The contradiction is easier to understand if it is borne in mind 
that these two concepts developed at different times and so represent 
separate stages in the courts’ analysis of the service relationship, with 
the later notion of the master’s right of ‘exception’ being used to 
discredit the earlier concept of the ‘dispensation’. It appears that 
underlying the growing use of the concept of the exceptive hiring was 
the increasing number of cases coming before the courts involving 
industrial and commercial workers whose employment patterns, based 
on regular hours and work schedules, lacked the open-endedness of the 
traditional service model.47 Mill workers and coal miners who worked 
long and regular hours and who were at other times were seen to be ‘at 
their own liberty’ and hence were held to gain no settlement by way of 
yearly hiring.48 
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Thus the rise of the exceptive hiring reflected a shift towards a more 
hierarchical model of employment, which emphasised both the 
employer’s powers of discipline within the employment relationship 
and the economic power to use the market to discharge the worker 
without regard to customary understandings of hiring practice. The 
earlier cases which had relied on a model of service as a relationship 
based upon reciprocal obligations, going beyond the immediate 
execution of work, which the courts came to consider anachronistic for 
all groups of workers, and not simply those engaged in industry or 
commerce. Under the traditional model, the master had the power to 
dispense with the servant’s labour, being under no duty to find work - 
‘he may compel his servant to work at all lawful seasons, or suffer him 
to remain unemployed’49 - but this did not in any way put an end to the 
wider relationship between them, nor to his duty to maintain the servant 
through cash payments or in kind. It followed that a settlement could be 
gained not just by actual service but also by fictional or ‘constructive’ 
service during the periods when the relationship continued without 
work.50 For this purpose the consent of both parties was deemed 
necessary to discharge the contract, unless in an exceptional case the 
master could point to ‘immorality’ or some similar serious breach of 
contract by the servant as grounds for dismissal without the prior 
sanction of the magistrates.51 Not even the master’s bankruptcy could 
dissolve the contract of hiring against the servant’s consent.52 
 
By contrast, the concept of the exceptive hiring was based on a clear 
legal recognition of the employer’s power to treat the contract as 
dissolved prior to the completion of the customary year’s service. Its 
application therefore marks the increasing irrelevance in the late 
eighteenth century of the requirement of yearly hiring in the Statute of 
Artificers. Conversely, the traditional concept of service gave way to 
one in which only the closest and most complete control of the worker 
by the employer was sufficient for the Acts to be satisfied: ‘if the 
master has once parted with his control over the servant, so that neither 
he nor the servant retain power of compelling subsequent performance 
of the contract, it is dissolved and no settlement gained’.53 The 
nineteenth-century judges were quite clear that the result of such an 
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approach would be to undermine settlement by hiring and confine the 
right to poor relief ever more narrowly. While some judges limited the 
notion of the exceptive hiring for this very reason,54 others were more 
explicitly favourable to such an interpretation: 

 
I should not wish to carry the idea of dispensation further than it 
has been already carried; which in many of the cases seems to me 
to have been stretched as far as ingenuity could go, upon the false 
idea that the servant had a right to acquire in gaining a settlement ... 
I am not inclined to carry the decisions further.55 
 

In due course Parliament followed the courts in making the law 
increasingly rigid, and a series of Bill proposed outright abolition of 
settlement by hiring before this was finally brought about by section 64 
of the Poor Law Amendment Act of 1834. The immediate aim was to 
reduce the burden of poor relief upon parishes and making the yearly 
hiring once again attractive to employers by cutting the link with 
settlement. This was meant to address the complaint articulated by 
Adam Smith in The Wealth of Nations, namely that it was ‘more 
difficult for a poor man to pass the artificial boundary of a parish, than 
an arm of the sea, or a ridge of high mountains, natural boundaries 
which sometimes separate very distinctly different rates of wages in 
other countries’.56 It seems more likely that immobility was caused not 
by any inherent quality of the laws, but by the construction placed upon 
by them by the courts from the mid-eighteenth century onwards, which 
resulted in the ineffectiveness of the yearly hiring as a route to a 
settlement in the parish of employment. As it was, it was this judicial 
revision of the Settlement Acts which seeded developments within the 
concept of the service relationship which included the open-ended duty 
of obedience and the employer’s right to lay off or terminate the 
relationship at will without retaining the obligation to pay or otherwise 
‘maintain’ the servant.  
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The master-servant relationship 
 
The roots of master and servant legislation can be found in the service 
provisions of the Statute of Artificers of 1563, which gave the local 
magistrates jurisdiction to set maximum wages and to oversee the 
performance of the service relationship.57 However, the disciplinary 
aspects of master and servant law were significantly strengthened in a 
series of Acts beginning in the mid-eighteenth century.58 The first of 
these so-called Master and Servant Acts was enacted in 1747 on the 
basis that the existing laws for the regulation of servants and the 
payment of their wages ‘are insufficient and defective’.59 This was a 
reference to the confusion surrounding the wage and service provisions 
of the Statute of Artificers, and in particular the question of whether 
they had any application to industrial workers; it was widely 
understood at this time that they only applied to servants in husbandry 
hired for a year and workers whose wages were formally rated by the 
justices. Thus the 1747 Act gave the justices jurisdiction to examine 
and rule on disputes not only between masters and servants in 
husbandry but also between masters and ‘artificers, handicraftmen, 
miners, colliers, keelmen, pitmen, glassmen, potters and other labourers 
employed for any certain time, or in any other manner’, whether or not 
any rate or assessment of wages had been made for them in that year. 
They had the power to order payment of wages due and to punish the 
servant or labourer for any ‘misdemeanour, miscarriage or ill 
behaviour’ by abating wages or committing him or her to the house of 
correction for up to a month; they could also discharge the servant from 
his contract. The Act of 1758 extended their jurisdiction to cover 
servants in husbandry hired for less than one year60 and that of 1766 
made it an offence for the servant to quit before the end of the agreed 
term.61 This last provision was an attempt to bring up to date the similar 
prohibition in section 15 of the Act of 1563. The Act of 1823 
established new crimes of absconding from work and refusing to enter 
into work under a contract of hiring, and provided for imprisonment of 
workers for up to three months.62 Thus, while certain protective aspects 
of the Elizabethan labour code, in particular the apprenticeship laws, 
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were being abandoned in the name of free competition around this time, 
the disciplinary aspects of those laws were being reinforced.  
 
Empirical accounts of the enforcement of the master and servant laws, 
both in England and in other common law jurisdictions, are gradually 
revealing the full significance of these measures in terms of their effect 
on patterns of labour contracting and discipline.63 This perspective is 
complemented by a consideration of the legal-conceptual significance 
of the master-servant model. Two central questions which confronted 
the courts in the nineteenth century concerned the scope of the 
disciplinary statutes, and their implications for the contents of the 
service relationship. 
 
Although the Master and Servant Acts enumerated long lists of the 
trades to which they applied, the courts inferred64 that they should apply 
to all ‘servants’ and ‘labourers’, but not to higher status ‘employees’ 
such as managers, agents and clerks. The latter were deemed to be 
excluded by implication from the wording of the Statute and also by 
being associated with the separate concept of the ‘office-holder’.65 This 
selective effect was clarified by the Act of 1867, which explicitly stated 
it was only to apply to the classes of servants and labourers.66 The test 
adopted at this time for distinguishing between servants and 
independent contractors based on the criterion of ‘exclusive service’. 
Thus it was held that ‘the statute ... applies only to cases of contracts to 
serve. There may indeed be a service, not for any specific time or 
wages, but to be within the Act there must be a contract for service by 
the party exclusively’.67 This apparently excluded the task contract and 
the casual hiring from the scope of the legislation.68 After the abolition 
of settlement by hiring in 1834, the test of exclusive service was 
applied rather more flexibly, with the courts no longer persisting with 
the artificial requirement that the servant should be at the employer’s 
disposal at all hours of the day and night.69 Instead, it was held to be 
enough to show that the parties had undertaken mutual obligations to 
serve and to provide work, respectively, for a defined period. In 
particular, the presence in the contract of long notice periods was used 
as evidence of the necessary mutuality of obligation.70 This 
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interpretation had the effect of bringing within the scope of the 
legislation groups of skilled artisans with a tradition of independence 
and a large degree of market power.71 In this way, long periods of hire 
were frequently used in the early nineteenth century to bind artisans and 
skilled workers to the enterprise through the threat of imprisonment for 
quitting without notice. 
 
The master servant model had wider repercussions for the courts’ 
construction of the service relationship, above all by reinforcing the 
open-ended duty of obedience while further minimising the employer’s 
duty to provide either work or income. In some cases, courts read into 
contracts of service employers’ obligations to provide work and to 
maintain the relationship in being through depressions in trade, as the 
necessary complements to provisions for extended notice or duration. 
Without such terms, a worker’s agreement to serve the employer 
exclusively for a period of years would be void as being in restraint of 
trade. The contract might provide for payment on the basis of piece 
rates or time rates. In an agreement for exclusive service for twelve 
months with payment on piece rates and provision for three months’ 
notice on either side, the court found a ‘necessary implication that the 
employer shall find reasonable work and pay for the articles 
manufactured ... The necessity of giving notice clearly shows that there 
is some obligation on the part of the employer. What is that? To find 
reasonable employment according to the state of the trade. That is not a 
unilateral agreement, but a mutual agreement with something to be 
done on both sides’.72 
 
These cases look like decisions in which the courts respected what we 
might now call the ‘reciprocal’ and ‘relational’ aspects of the service 
relationship. However, in other decisions, the higher courts denied 
employees’ claim for wages based on the employers’ contractual 
obligation to provide work. The employer was found to have an implied 
right to lay off without wages, even in the case of an annual pit bond 
binding the workers to a year’s exclusive service.73 In this sense, long-
service agreements effectively benefited only the employer; the worker 
was bound without having the protection of security of income or 
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employment. The principal purpose of finding mutuality was not to 
provide for a right to work or wages, but essentially to trigger the 
disciplinary provisions of the Act against the worker, or to form the 
basis for an action by the employer against another employer for 
enticing away the servant. This can be seen from the way in which the 
courts’ construction of the contract of service differed according to the 
statutory context which was being considered. Hence butty workers, 
subcontractors in coal mining, were excluded from the coverage of the 
protective Truck Acts on the grounds that they were independent 
workers,74 while being simultaneously subject to the Master and 
Servant Acts as servants.  
 
These cases suggest that the courts at this time had no consistent 
conception of the contract of employment as a legal institution 
governing the reciprocal obligations of industrial workers and their 
employers. Instead, the classification of work relationships was 
determined above all by the different species of regulatory legislation 
which operated on the service relationship. 
 
Servants who quit without notice or in the middle of a pay period 
normally forfeited all wages due under the contract, even for work 
actually completed. This was the result of a common-law rule 
apparently dating from the end of the eighteenth century, to the effect 
that an employee who quit voluntarily or who was discharged for good 
cause in mid-contract had no claim for wages for the part of the work 
which he or she actually completed.75 Why the rule against the recovery 
of wages in long-term contracts should have been tightened in this way 
at the end of the eighteenth century has been the subject of debate 
among legal historians. Morton Horwitz has attributed it to the growing 
influence of the ‘will theory’ of contract in place of traditional notions 
underpinning the right to compensation for work done and benefits 
transferred to the employer, while John Barton has suggested that, on 
the contrary, the common law rule was of long standing.76  
 
The difficulty with Horwitz’s interpretation, at least in the English 
context, is that, as we have just seen, the courts did not consistently see 
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the contents of the service relationship in contractual terms. This casts 
doubt on the relevance to the service relationship of the general theories 
of contractual obligation which were circulating at this time and which 
Horwitz characterizes as ‘will theory’. A better explanation (at least in 
the English context) is to be found in the more specific influence of the 
master-and-servant model in reinforcing the employer’s control over 
the payment of wages, and the decline of the model of reciprocal rights 
and obligations which was associated with the institution of the yearly 
hiring.  
 
The weakness in Barton’s analysis is his failure to locate the common-
law cases in the context of this legislation. Contrary to his suggestion, 
the settlement cases of the eighteenth century indicate that in a fixed-
term hiring the employer only had the right to terminate the contract 
prematurely in exceptional circumstances, and that in the absence of 
gross misconduct by the employee the contract was regarded as 
continuing for the agreed term.77 Moreover, this line of reasoning was 
also taken up in the common law of the service relationship; it was on 
this basis that courts took the view that, in the event of a wrongful 
dismissal, the employee could sue for the contractual wages under the 
fiction of ‘constructive service’.78  
 
It was only after the repeal of settlement by hiring in 1834, that the 
fiction of constructive service was abandoned.79 A servant who was 
wrongfully dismissed after the abolition of the doctrine was in theory 
entitled to bring a claim for damages for breach of contract, based on 
the employer’s failure to employ him for the period agreed.80 However, 
this was unlikely to succeed in practice as the courts began to apply the 
principle of ‘entire obligations’ to require the servant to complete the 
agreed service in full before being entitled to any payment. They also 
ruled that the servant could no longer sue in quantum meruit for work 
done as an alternative to a contract action.81 These common law 
developments paralleled the magistrates’ statutory power to discharge 
the servant from the contract and ‘abate’ or reduce his or her wages for 
breaches of discipline. These statutory powers were interpreted as 
overriding any contractual right to wages, to the extent that a servant 
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convicted under the Act would forfeit wages due as earned and his 
employer would be released from any obligation to pay for work 
actually done.82 It would appear, then, that the statutory context – the 
repeal of settlement by hiring, on the one hand, and the enactment of 
the magistrates’ wide-ranging powers to abate wages for breaches of 
discipline, on the other – propelled the common law in the direction of 
a strict rule against recovery in either contract or quantum meruit. 
 
The abolition of settlement by hiring also brought to an end the long-
standing presumption that service was for a fixed term of a year. 
Although there was nominally still a presumption that servants in 
husbandry were hired for the year, this was easily rebutted by evidence 
of a common intention or practice to the contrary. In industrial 
employment and domestic service contracts were normally regarded as 
terminable by notice on either side, by reference to the payment period 
agreed by the parties; the employer did not then need to give a reason 
for dismissal.83 At the same time the courts implied a number of wide-
ranging duties into contracts of service, with the sanction of summary 
dismissal in the event of breach. Servants were required to obey all 
lawful orders on pain of summary dismissal; for industrial and 
agricultural workers a single act of disobedience or of negligence would 
be enough to entitle the employer to dismiss.84  
 
The employment relationship after 1875: the influence of the 
Employers and Workmen Act and its displacement by collective 
bargaining. 
 
In common with other jurisdictions, Britain repealed its master and 
servant legislation in the second half of the nineteenth century. The 
turning point came in 1875 at the same time as a number of criminal 
sanctions against strikes and other aspects of labour organisation were 
also removed.85 However, the legacy of master and servant was the 
assimilation by the common law of a hierarchical, disciplinary model of 
service. The persistence of this model owed much to the Employers and 
Workmen Act 1875, which replaced the Master and Servant Act 1867 
as the principal statute regulating the service relationship. The history 

 24 



of this significant measure has until recently been almost completely 
neglected.86 Under its provisions, the powers of magistrates and of the 
County Courts were not confined to the simple enforcement of civil law 
obligations arising out of the contract of employment. The Act 
conferred additional powers in effect to supervise the terms of the 
contract and the manner of its performance by the worker.87 Section 
3(1) of the Act gave these courts the powers to adjust and set off against 
each other the separate claims of the parties, enabling the employee’s 
claim in debt for wages due as earned to be reduced or possibly 
cancelled out altogether by an employer’s counter-claim for damages 
for breach of contract, which the courts would readily award against an 
absconding or negligent employee. Under section 3(2) the courts had 
extensive powers to dissolve contracts of service at their discretion and 
apportion wages or damages between the parties. In Keates v. Lewis 
Merthyr Consolidated Collieries Ltd. Lord Robson said of section 3(2):  
 

This is a very unusual power, and shows that the county court 
judge or magistrate is being entrusted with a jurisdiction and 
discretion outside the limits of ordinary litigation. It opens a wide 
field of inquiry beyond the particular claim which one of the 
parties has brought before him.88 

 
Lord Atkinson considered that: 
 

the statute of 1875 was passed, as set forth on the face of it,89 to 
enlarge the powers of the county courts, not to leave them as they 
were. And it has enlarged them in a most remarkable way. The 
court may now, under [section 3] give relief which not only was 
never claimed by either of the parties litigant, but which is directly 
in conflict with the relief claimed, and setting at naught the rights 
they respectively insist upon.90 

 
Hence in Keates the House of Lords applied the ‘remarkable’ power of 
section 3 to enable the court to order (and thereby effectively to ratify) 
abatement of the employees’ wages upon a finding that was liable to 
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the employer for breach of contract, an abatement which would 
otherwise have been contrary to the Truck Acts.91 
 
Under section 3(3) of the Act the court had the power to order specific 
performance against an employee who was in breach of contract, a right 
not available under the general law of contract either at the time or 
since. The employee could be made to give security for the 
unperformed portion of his contract, whereupon the court could then 
‘order performance of the contract accordingly, in place either of the 
whole of the damages which would otherwise have been awarded, or 
some part of such damages’. Technically the consent of the employee 
was needed, but there would often be little or no choice in accepting 
this as a means of meeting the debt to the employer. In the last resort 
the court could commit the employee to prison for forty days for failure 
to pay a sum due, using powers under the Debtors Act 1869.92 This was 
a measure designed to facilitate the enforcement of small debts, below 
£50; in the case of larger sums only, the debtor could present a petition 
in bankruptcy in order to obtain his release.  
 
The power which the employer had had under section 9 of the Master 
and Servant Act 1867, of making a deduction from wages for breach 
of contract even if no civil claim for damages would have arisen – in 
effect, a power to issue a disciplinary fine – did not formally survive 
into the Employers and Workmen Act. Despite this, damages awards 
made by the courts under the 1875 Act tended to be in the nature of 
fines, for the reason that no attempt was usually made to quantify any 
precise loss flowing to the employer from breach. Again, this was a 
clear exception to the approach normally followed in the law of 
contract. Courts routinely awarded damages up to the £10 limit 
imposed by statute, or awarded some other sum not obviously related 
to any loss.93 Defendants also had to pay costs. These powers of the 
courts, as with the earlier Master and Servant Acts, only applied to 
contracts of ‘workmen’ - labourers, artisans or servants; higher status 
employees were not within the magistrates’ jurisdiction. 
 

 26 



Section 11 of the Employers and Workmen Act attempted to prohibit 
forfeiture of wages in a case where the employer could not show actual 
damage. In common with much of the protective legislation of the time, 
this provision only applied to women and young workers falling under 
the Factory Acts, and was defeated in the same way as the courts 
undermined the Truck Acts - that is, by the argument that there could 
not be any forfeiture from wages which, under the terms of the contract, 
had never been properly earned.94 The result was reversed only when 
the courts construed these contracts not as periodic contracts to which 
the principle of ‘entire obligations’ applied, but as indeterminate 
hirings.95 
 
This was part of the growing tendency to construe employment 
contracts as indeterminate in duration. However, unlike in the United 
States, where the same movement was accompanied by the 
entrenchment of the presumption of employment at will (that is to say, 
employment which could be terminated on very short or minimal notice 
without the need to show good cause), notice periods varied according 
to the status of the worker or employee in question. ‘Higher status’ 
workers such as clerical and managerial employees benefited from long 
notice periods which provided them with a degree of income security.96 
It was in these relation to these workers, who were outside the scope of 
disciplinary employment legislation, that the principles associated today 
with the contract of employment began to emerge, in particular the 
action for wrongful dismissal for termination by the employer in breach 
of a clause providing for notice.97 
 
By contrast, most industrial workers during the period after 1875 were 
employed on contracts with short notice periods, possibly of no more 
than a day or even an hour. At first sight this indicates a high degree 
of insecurity, but, again, the contractual position must be understood 
by reference to the wider regulatory and legislative context. In the 
case of industrial employment, short notice periods were often 
contracted for explicitly as part of collective bargaining, since they 
neutralised the effects of the Employers and Workmen Act. F. W. 
Tillyard noted in 1928 that the restrictive provisions of the Act were 
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‘practically a dead letter’, principally because ‘contracts of service are 
determinable more and more by short notice, so that powers to rescind 
and powers to enforce performance for unexpired periods of service 
are in practice rarely if ever wanted’.98 The Act continued to be used 
as a weapon of discipline in the mining industry, and cases arising 
from its use reached the higher courts as late as the 1940s;99 however, 
in most industries it appears to have played a gradually decreasing 
role with the expansion of collective bargaining.100 Individual 
sanctions against the employee, enforced by law and resting on formal 
subordination, gave way to collective procedures resting more on a 
formal ‘equality’ between the parties: 
 

the inferior status of the worker has disappeared. This is absolutely 
true as regards the administration of the law, but it is also largely 
true of other means of settling disputes. On Boards of Conciliation, 
on Trade Boards, on Courts of Referees, and on other bodies 
dealing with trade interests, working men and employers meet on 
an equality.101 

 
Underlying this ‘equality’ was, in the final analysis, the growing 
collective economic power of the trade union. The shortening of notice 
periods was useful to unions as it meant that strikes would rarely, if 
ever, involve a breach of contract; short strike notice could be given 
within the terms of the individual contract, so relieving the strike 
organisers from tortious liability.102 As a result, the contract of 
employment remained under-developed as an instrument for regulating 
the mutual rights and obligations of the individual parties; many for 
trade unions, it was an instrument of discipline, to be neutralized where 
possible. 
 
The role of labour classifications in early social legislation 
 
The gradual emergence of the ‘unitary’ contract of employment, the 
model of the employment relationship describing all forms of wage-
dependent labour, is most clearly visible in the first half of the twentieth 
century not in the law relating to the contractual rights and obligations 
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of the parties, for the reasons just noted, but in the use made of the 
concepts of ‘service’ and (increasingly) of ‘employment’ in the social 
legislation of the early welfare state.  
 
The central concept here was the ‘control’ test.103 Kahn-Freund104 
suggested that the control test developed in the context of the common 
law principle of the employer’s vicarious liability for torts of a servant 
acting in the course of employment. It is certainly true that, in the post-
1945 period, this was one of the contexts in which the test was applied. 
However, the nineteenth-century authorities cited for ‘control’ were not 
concerned with the issue of tortious liability. One of the most widely 
cited cases, Yewens v. Noakes, 105 concerned the definition of a live-in 
servant under tax legislation. Nor did this case turn on the distinction 
between ‘employees’ and the ‘self-employed’, or even between 
‘servants’ and ‘independent contractors’. Central to the decision was 
the refusal of the court to believe that a salaried clerk earning a 
substantial salary could be a ‘servant’, since, according to the court, 
such a person was more clearly akin to ‘the manager of a bank, a 
foreman with high wages, persons in the position almost of gentlemen’. 
 
Yewens v. Noakes was not concerned with the modern distinction 
between employment and self-employment at all, but with the 
nineteenth-century, status-based, divide between ‘servants’ and 
labourers in manual employment, on the one hand, and higher-level 
occupations and managerial and clerical work, on the other. The 
distinction between manual and non-manual work, which was central to 
the operation of the master-servant law, was carried over into early 
social legislation, in particular legislation concerning workmen’s 
compensation and social insurance. It was in this context that the 
‘control’ test was established in a series of early twentieth-century 
decisions.106  
 
Why did twentieth-century courts light upon obscure cases such as 
Yewens v. Noakes as authoritative guidance to the classification of 
employment relationships? The answer would not be problematic if the 
control test had already become well established in tort law or in the 
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interpretation of labour statutes, but as we have seen, this does not 
appear to have been the case. A more convincing explanation is that 
rediscovery and adaptation of the control test was a doctrinal innovation 
which was introduced at the same time as the courts were being called 
on to define the boundaries of regulatory legislation of a novel type. 
The element of compulsion in social legislation went strongly against 
the grain of prevailing common law values. This is clear from the 
judgments of the Court of Appeal in Simpson v. Ebbw Vale, a decision 
on the interpretation of the term ‘workman’ in workmen’s 
compensation legislation: 
 

It presupposes a position of dependence; it treats the class of 
workmen as being in a sense ‘inopes consilii’ [sc. incapable of 
judgement], and the Legislature does for them what they cannot do 
for themselves: it gives them a sort of State insurance, it being 
assumed that they are either not sufficiently intelligent or not 
sufficiently in funds to insure themselves. In no sense can such a 
principle extend to those who are earning good salaries.107 

 
As a result, the courts regularly held that professional and managerial 
workers were outside the scope of these new laws.108 
 
The control test, as applied by twentieth century courts, was also 
linked to disputes about employer’s liability in the context of the 
widespread practice of internal contracting. The contract system of 
hiring labour through an intermediary was still the predominant form 
of industrial organisation in road building, construction, shipbuilding, 
mining and quarrying, and iron and steel.109 This meant that there 
might be no contractual nexus between workmen hired by the butty 
worker or foreman, and the ultimate owners of the site, plant or 
materials on which they worked. The control test had the effect of 
classifying foremen as independent contractors, given their 
responsibility for hiring their own gangs;110 while the gang workers or 
labourers themselves had no claim against the ultimate users of their 
labour since the latter did not ‘control’ the performance of their 
work.111 Piecework payments were also treated by the courts as strong 
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evidence of independent contractor status, notwithstanding clear 
statutory signals that this was not to be the case.112 Share fishermen - 
inshore trawlermen who were paid on a proportion of the profits from 
individual voyages - were found to be outside the social insurance 
legislation.113 Thus the adoption of the control test enabled employers 
to avoid responsibility for the social risks of illness, injury and 
unemployment which it had been the aim of social legislation to 
impose, at least in part, upon them.  
 
The ‘unitary’ model of the contract of employment which came to 
extend to all categories of wage-earners, including salaried and 
clerical workers, was only clearly adopted when further reforms were 
enacted to social legislation, in particular the extension of social 
insurance which took place in the National Insurance Act 1946.114 A 
major aspect of the Beveridge Report was the abolition of distinctions 
between different categories of employees: henceforth, all wage or 
salary earners, regardless of their annual income or of their 
professional status, would come under the same contributory 
classification.115 Accordingly, the 1946 Act established two principal 
classes of contributors: Class I covered ‘employed earners’, defined 
as ‘any persons gainfully occupied in employment ... being employed 
under a contract of service’, and Class II covered those employed on 
their own account.116 The latter paid a lower rate of contribution and 
were excluded from the unemployment insurance part of the scheme. 
In this way the fundamental division between employees and the self-
employed was established. The same distinction was adopted for the 
purposes of income taxation117 and, in due course, under the 
employment protection legislation which was introduced first in the 
early 1960s.118 The ending of the old divide between manual and non-
manual workers was epitomized by the merging of the concepts of the 
contract of service and of employment: for statutory purposes, these 
were now synonymous with each other.119 
 
It was in the context of this new situation that the courts abandoned 
the old distinction between low status and high status employees 
when seeking to identify the contract of service.120 The control test 
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itself came to be regarded as excessively artificial, and gave way to 
the tests of ‘integration’ and ‘business reality’. These stressed 
economic as opposed to personal subordination as the basis of the 
contract of employment. The test of the worker’s ‘integration’ into an 
organisation was used to explain how professionals such as doctors 
and journalists could be classified as employees notwithstanding the 
high degree of autonomy they enjoyed in their work.121 ‘Economic 
reality’ had the effect of extending protection to casual workers and 
outworkers who were dependent on the business of another, as 
opposed to being entrepreneurs with a business and employees of 
their own.122 By these means, a more inclusive notion of the 
employment relationship came to be established for the purposes of 
determining the scope of employers’ liabilities in respect of personal 
injuries, employment protection and social insurance. 
 
Conclusion: reassessing the evolution of the contract of 
employment 
 
The contract of employment has been aptly called ‘a remarkable 
social and economic institution, as important as the invention of 
limited liability for companies’.123 Kahn-Freund’s description of the 
contract of employment as the ‘cornerstone’124 of the modern labour 
law system captured precisely its dual nature: on the one hand, it 
underpinned the common law of ‘managerial prerogative’ through the 
open-ended duty of obedience, while simultaneously supporting the 
edifice of social legislation aimed at providing the individual with 
protection against the economic risks. It is possible to see here, too, 
the wider function of the employment relationship as the bridge 
between the modern business enterprise and the welfare state.  
 
The reconstruction of the juridical evolution of the contract of 
employment makes it possible to see more clearly the multiple 
functions of regulation and classification which this concept serves, 
but also how its capacity to do is shaped and, in some ways, 
constrained by its evolutionary path. What is above all clear is that the 
contract of employment is a relatively recent juridical innovation, 
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which assumed its modern form only at the mid-point of the twentieth 
century. Prior to that time, there was no coherent ‘alphabet’125 of 
concepts which united the different forms of wage labour in a 
systematic way. Rather, there were multiple conceptual classifications 
- servant, independent contractor, casual workers, workman, and 
office holder - each of which has left its trace in the notion of the 
employee that we know today. The cumulative nature of this 
evolutionary process is clear from the way in which conceptual 
innovations built on earlier juridical forms. This is particularly 
significant in the case of the contract of service, which in the 
nineteenth century was the main category for industrial and 
agricultural workers who were subject to the master-servant regime. 
The survival of the service model and its assimilation into the modern 
contract of employment accounts for many of the doctrinal tensions of 
contemporary labour law. It is unclear, for example, how the open-
ended duty of obedience fits together with the notion of ‘mutual trust 
and confidence’ which represents the latest stage in the application to 
the contract of employment of a ‘relational’ contractual logic.126 Nor 
can the limitations placed on the action for wrongful dismissal by 
Addis v. Gramophone Co. Ltd.127 in the early years of the twentieth 
century be easily reconciled with the recognition, a century later, of 
the multiple interests, financial, reputational and psychological, which 
the employee has in the employment relationship. The recent House 
of Lords decision in Johnson v. Unisys Ltd.128 indicates that today’s 
judges are prepared, in principle, to extend the common law of 
wrongful termination of employment in a way which would 
encompass some of these wider interests; but that, for the time being 
at least, they are unwilling to do so in a way which would extend 
common law protection beyond that provided by unfair dismissal 
legislation. Whether, in the longer run, unfair dismissal proves to be a 
serious obstacle to the development of the common law of 
employment remains to be seen. It is possible to see in the majority 
judgments in Johnson v. Unisys Ltd. the vestiges of a hierarchical 
conception of employment which entered the common law via the 
disciplinary labour legislation of an earlier period, and which is now 
barely able to resist the application of modern contractual logic.  
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If Johnson v. Unisys Ltd. represents one particular aspect of contract 
of employment’s recent evolution, statutory innovations on the issue 
of labour classifications constitute another. Here, the idea of the 
‘binary divide’ between employment and self-employment, on which 
modern social legislation rests,129 seems to be called into question by 
the extension of certain protective rights (such as the right to receive 
the minimum wage and to be protected by working time limits) to 
‘workers’, a statutory category which includes both employees and 
certain self-employed workers.130 The introduction of the ‘worker’ is 
a further illustration of the cumulative nature of conceptual evolution. 
The idea has certain statutory antecedents in factory and wages 
council legislation and in the law relating to industrial action. At the 
same time, it could be said to mark a significant innovation or 
mutation, in the sense of adapting these existing (and rather marginal) 
forms to the present task of extending basic labour protections to so-
called precarious or casual forms of employment. The ‘worker’ 
concept also significantly alters the underlying notion of the 
employment relationship within the schema of labour classifications. 
It does so by replacing a test of personal subordination or dependence 
- the test of control, or, to refer to a more recent version of the same 
idea, ‘mutuality of obligation’ - with a test based on the ‘economic 
dependence’ of the worker on the enterprise. Again, it is not yet 
possible to discern all the implications for labour law of this 
conceptual shift. It does, nevertheless, indicate the continuing vitality 
of the concept of the contract of employment, and its capacity for 
adaptation in rapidly changing environment. 
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Table 1 
 
Legal classifications of work relationships from the eighteenth 
century to the mid-twentieth century 
 
Period to 1800  
Servant Worker (typically unmarried) engaged in service under a 

yearly hiring, entitled to payment in cash or in kind whether or 
not there was work during the period of the hiring, and with a 
right to a poor law settlement after the hiring ended. 

Labourer Daily or casual manual worker in agriculture or the 
unregulated trades. 

Master, journeyman, 
apprentice 

Worker in trades protected by guild regulation. 

Period from 1800 to 1875  
Servant Manual worker in industry or agriculture under the 

disciplinary regime of the master and servant legislation, with 
little security or wages or employment. 

Employee Clerical, managerial or professional worker outside the 
master-servant regime, with a degree of contractual income 
and employment security.  

Independent contractor Independent artisan outside the scope of master and servant 
legislation. 

Period from 1875 to 1950  
Workman Manual worker subject to the semi-disciplinary provisions of 

the Employers and Workmen Act 1875, increasingly protected 
as the period went on by collective bargaining, workmen’s 
compensation and social insurance legislation. 

Employee At the beginning of the period, a non-manual worker with 
managerial or professional status; by the end of the period, a 
wage or salary-dependent worker, either manual or non-
manual. 

Self-employed Independent worker not employed under a contract of 
employment. 
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