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Abstract

This paper explores links between the economic notion of ‘capabilities’ and the
juridical concept of social rights. We begin by revisiting T.H. Marshall’s classic
analysis of socia rights and their ambiguous relationship to the market. We then
examine how far Amartya Sen’s Capabilities Approach provides a framework for
locating socia rights within a market setting. We argue that Sen’s non-dogmatic,
context-orientated approach to defining the meaning of capabilities offers a viable
way forward for thinking about the current tension between market rights and
socia rights in the European Union. This argument is illustrated by reference to
the role played by mechanisms of corporate social responsibility in promoting
gender equality.
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1. Introduction

The purpose of this paper is to explore links between the economic notion of
‘capabilities’ and the juridical concept of social rights. The notion of capabilities
was developed first by Lancaster (1966) and Sen (1985, 1999), has more recently
come to prominence in the debate over the European welfare state as a result of its
use in the Supiot report on the transformation of work and employment relations
(Supiot, 1999; Sdais, 1999). We are concerned here with the potential of the
‘capabilities concept to clarify the relationship between socia rights and the
market order, in particular as expressed in the discourse of European integration.
We begin by revisiting T.H. Marshall’s classic analysis of socia rights and their
ambiguous relationship to the market (Marshall, [1949] 1992). We then introduce
Sen’s Capabilities Approach and discuss how far it provides a framework for
locating social rights within a market setting. We argue that Sen’s non-dogmatic,
context-orientated approach to defining the meaning of capabilities offers a viable
way forward for thinking about the current tension between market rights and
socia rightsin the EU. This argument isillustrated by reference to the role played
by mechanisms of corporate social responsibility in promoting gender equality.

2. Social rights

Social rights are usually understood as claims on resources in the form of income,
services or employment. In T.H. Marshal’'s classic and still influentia
formulation, socia rights were distinguished from ‘civil’ and ‘political’ rights.
Civil rights were ‘rights necessary for the individual freedom — liberty of the
person, freedom of speech, thought and faith, the right to own property and to
conclude valid contracts, and the right to justice’. Politica rights were
characterized in terms of ‘the right to participate in the exercise of political power,
as a member of a body invested with political authority or as an elector of the
members of such a body’. Socia rights were loosely defined, but according to
Marshall covered a wide range of entitlements ‘from the right to a modicum of
economic welfare and security to the right to share to the full in the socia heritage
and to live the life of a civilised being according to the standards prevailing in
society’ ([1950] 1992: 8).

Marshall saw socia rights as operating in tension with the market order. Civil
rights were ‘intensely individual, and that is why they harmonized with the
individualistic phase of capitalism’ (1992: 26). The social rights of the twentieth



century, by contrast, displaced the market, at |east to a certain degree: the process
of ‘incorporating social rights in the status of citizenship’ involved ‘creating a
universal right to real income which is not proportionate to the market value of the
clamant’ (1992: 28). This gave rise to what Marshall called ‘a basic conflict
between social rights and market value' (1992: 42). Y et he also wrote:

‘Socid rights in their modern form imply an invasion of contract by
status, the subordination of market price to socia justice, the
replacement of the free bargain by the declaration of rights. But are
these principles quite foreign to the practice of the market today, or
are they there aready, entrenched within the contract system itself? |
think it is clear that they are (1992: 40).

In Citizenship and Social Class, this claim was followed by a discussion of the
evolution of collective bargaining, which stressed its dua nature as ‘a normal
peaceful market operation’ which gives expression to ‘the right of the citizen to a
minimum standard of civilized living'. However, Marshall later concluded that
whatever else the post-war welfare state settlement had achieved, ‘the basic
conflict between socia rights and market value has not been resolved’ (1992: 42).

It is clear that Marshall did not expect the courts to play a prominent role in
achieving this resolution. The institutions Marshall associated most closely with
social rights were ‘the educationa system and the socia services (1992: 8). He
also suggested that in relation to the receipt of welfare services, ‘the rights of the
citizen cannot be precisely defined... A modicum of legally enforceable rights may
be granted, but what matters to the citizen is the superstructure of legitimate
expectations’ (1992: 34). This was in contrast to civil rights which he saw as ‘an
eighteenth century achievement... in large measure the work of the courts'. In this
respect, Marshall reflected the emphases of his own time: when Citizenship and
Social Class was written (1949), socia rights were aimost invariably seen as the
product of legidative action and, increasingly, of bureaucratic provison. The
guestion of the potential juridical basis of social rights was not seen as a significant
issue.



3. Theorigin of the concept of capabilities: Lancaster and Sen

The concept of capabilities originates in debates within welfare economics.
Lancaster (1966) was the first to draw a distinction between commodities and the
characteristics of commodities. He envisaged consumption as an activity in which
commodities, singly or in combination, are inputs and in which the output is a
collection of characteristics:

A meal (treated as a single good) possesses nutritional characteristics
but it also possesses aesthetic characteristics, and different meals will
possess these characteristics in different relative proportions.
Furthermore, a dinner party, a combination of two goods, ameal and a
social setting, may posses nutritional, aesthetic and perhaps
intellectual characteristics different from a meal and a social gathering
consumed separately (Lancaster, 1966: 133)

Lancaster’'s paper essentially recast traditional consumer theory, in which utility
(happiness or the fulfillment of desires) is the driving force of consumption, in
terms of the utility derived from the characteristics of commodities rather than
from commodities themselves. In Commodities and Capabilities, Sen (1985)
adopted the idea that characteristics are the desirable properties of commodities,
and that command over commodities may confer command over ther
characteristics. However, he took Lancaster's insight further by arguing that
knowledge of the characteristics of goods does not tell us what a person will do
with them. In judging the well-being of aindividudl, it is therefore not enough to
analyse simply the commodities to which he or she has access and the
characteristics which they are capable of expressing. The capability of that
individual to achieve a range of functionings with the commodity also has to be
considered. Sen distinguishes between capabilities, functionings and characteristics
by giving the example of riding abicycle:

Itis, of course, acommodity. It has several characteristics, and let us
concentrate on one particular characteristic, viz. transportation.
Having a bike gives a person the ability to move in a certain way that
he may not be able to do so without the bike. So the transportation
characteristic of the bike gives the person the capability of moving in
acertain way (Sen, 1992: 160).



The sequence is therefore as follows: (1) the inherent characteristic
(transportation) of the commodity (bicycle) is (2) converted into a certain
functioning (riding the bike) thereby (3) enhancing the individua’s overal
capability set. In this sense, the concept of capability reflects the various
combinations of functionings that a particular person can achieve. In Development
as Freedom, Sen offersthis set of definitions:

the concept of ‘functionings'... reflects the various things a person
may value doing or being. The valued functionings may vary from
elementary ones, such as being adequately nourished and being free
from avoidable disease, to very complex activities or personal states,
such as being able to take part in the life of the community and having
self-respect... A ‘capability’ [is] a kind of freedom: the substantive
freedom to achieve aternative functioning combinations (Sen, 1999:
75).

As afurther illustration, Sen has followed Lancaster in using the example of eating
as both anutritional and socid activity. Thus:

The conversion of commodity-characteristics into personal
achievements of functioning depends on a variety of factors —
personal and social. In the case of notional achievement it depends on
such factors as (1) metabolic rates, (2) body size, (3) age, (4) sex (and,
iIf a woman, whether pregnant or lactating), (5) activity levels, (6)
medical conditions (including the presence or absence of parasites),
(7) access to medical services and the ability to use them, (8) notional
knowledge and education, and (9) climatic conditions. In the case of
achievements involving social behaviour and entertaining friends and
relatives, the functioning will depend on such influences as (1) the
nature of the social conventions in force in the society in which the
person lives, (2) the position of the person in the family and in the
society, (3) the presence or absence of festivities such as marriage,
seasonal festivals and other occasions such as funerals, (4) the
physical distance from the homes of friends and relatives and so on.
(1985: 17-18).

As these examples show, an individua’s capability is to some degree a
consequence of their entitlements, that is, their ability to possess, control and



extract benefits from a particular commodity. An individua’s feasible set of
utilisation functions is therefore constrained by the limits upon their own
resources. However, there are also non-choice factors affecting functioning, for
example, an individual’s metabolic rate which is a consequence of their physica
state. The state of an individual’s knowledge may aso be a non-choice factor,
although this can be improved by education. Here the element of choice may lie
elsewhere, at the collective or societa level, that is to say, with policy makers,
government officials, and judges. The same questions arise in the choice of
commodities. Quite apart from the resources available to an individual, their
capability to make use of a commodity may depend at a fundamental level upon
access to a legal system which recognises and guarantees protection of contract
and property rights.

Crucid, therefore, to Sen’'s ‘Capabilities Approach’ is the idea of conversion
factors. These are the characteristics of an individual’s person, their society and
their environment which together determine their capability to achieve a given
range of functionings. Personal characteristics, in this sense could include an
individual’s metabolism, or their biological sex; societal characteristics would
include social norms, legal rules and public policies (such as norms which result in
social discrimination or gender stereotyping, or legal interventions to offset these
phenomena); and environmental characteristics could refer to climate, physical
surroundings, technological infrastructure and legal-political institutions.

4. Reframing social rights: institutionalizing the capabilities approach

Sen’s Capabilities Approach offers a new way of assessing and evauating legdl,
social, political, and economic interactions. Individuals well-being and substantive
freedoms are analysed through an examination of their capability sets, understood
as their ability to maximise their potentia functionings. An individual’s capability
becomes ‘a set of vectors of functionings, reflecting the person’s freedom to lead
one type of alife or another’ (Sen, 1992: 40). Individua well being in the form of
equality of capability isregarded as an ‘end’ rather than as an instrumental device
for achieving another goal such as economic efficiency. Nevertheless, the
Capabilities Approach is not afull theory of justice; Sen states that ‘[it] is not clear
that there is any royal road to evaluation of economic or socia policies (Sen,
1999: 84). Rather, it can be used as an evaluative tool or space in which to assess
individual’s freedoms or potential. Sen’s insistence that there is no universally-



applicable, prescriptive list of functionings and capabilities means that attention is
focused instead on socia choice procedures by which the content of capability sets
can be collectively determined in particular contexts. The implication of this
approach is that a procedure which aims at equality of capability should focus on
the conversion factors which, in a given society, determine the conversion of
impersonal and transferable resources, such as human and physical capital, into
functionings and capabilities. The Capabilities Approach therefore offers a dua
methodology: it aims, on the one hand, at a set of metrics for ‘quality of life
within a diverse range of settings (such as the ‘budget set’ in the commodity space
which represents an individual’s freedom to buy commodity bundles, or the
‘capability set’ in the functioning space which reflects their freedom to choose
from possible ways of living), and, on the other, a normative framework for
judging particular ingtitutional forms and policy proposals.

The idea we wish to pursue here is that social rights be understood as part of the
process of ‘institutionalising capabilities’, that is to say, as providing mechanisms
for extending the range of choice of adternative functionings on the part of
individuals. In using capabilities in this way to re-orient the rationale of social
rights, we may also come closer to achieving the resolution between social rights
and the market order which was | eft unresolved by T.H. Marshall.

Sen sees capabilities as a consequence not simply of the endowments and
motivations of individuals but also of the access they have to the processes of
socialisation, education and training. These processes enable them to exploit their
resource endowments. By providing the conditions under which access to these
processes is made generally available, socia rights involving interference with
contract may be not just compatible with, but become a precondition to, the
operation of the labour market. This argument is best illustrated by example from
the field of socia law.

An orthodox economic view of laws which protect women against dismissal on the
grounds of pregnancy would be as follows (see Gruber, 1994). From the viewpoint
of enterprises which would otherwise dismiss pregnant employees once they
become unable to carry on working as normally, such laws impose a private cost.
These enterprises may respond by declining to hire women of child-bearing age
who will, as a result, find it more difficult to get jobs. If this happens, there may
be an overall loss to society in terms of efficiency, because resources are



misallocated and under-utilised, as well as a disadvantage to the women who are
unemployed as aresult.

An aternative way of thinking about discrimination against pregnant workersis as
follows. In the absence of legal protection against this type of discrimination,
women of child-bearing age will not expect to continue in employment once (or
shortly after) they become pregnant. It is not necessary for all market participants
to make a precise calculation along these lines; rather, a norm or convention will
emerge, according to which pregnant women expect to lose their jobs and their
employers expect to be able to dismiss them without any harm attaching to their
reputation. The overall effect is that investments in skills and training are not
undertaken, making society worse off as a result. Women workers will have an
incentive not to make relation-specific investments in the jobs which they
undertake. In an extreme situation, they may withdraw from active participation
from the labour market altogether, and norms may encourage this too — as in the
case of the ‘marriage bar’ norm, according to which any woman who married was
expected thereupon to resign her position. This norm was widely observed in the
British public sector up to the 1950s and, in the case of some local authorities, was
actually enshrined in regulations.

What is the effect of the introduction of a prohibition on the dismissal of pregnant
women under these circumstances? In addition to remedying the injustice which
would otherwise affect individuals who are dismissed for this reason, a law of this
kind has the potentia to alter incentive structures in such a way as to encourage
women employees to seek out, and employer to provide training for, jobs involving
relation-specific skills. The demonstration effect of damages awards against
employers may over time lead to a situation in which the norm of automatic
dismissal isreplaced by its opposite. Stigma attaches to those employers who flout
the law. As more employers observe the new norm as a matter of course, it will
tend to become sdf-enforcing, in a way which is independent of the law itself.
Conversely, more women will expect, as a matter of course, to carry on working
while raising families, in away which may have a wider destabilising effect on the
set of conventions which together make up the ‘traditional’ household division of
labour between men and women. Pregnancy protection laws, therefore, can be
seen as ingtitutionalized ‘conversion factors' which expand certain individuals
capability sets. Hence they provide the conditions under which, for women
workers, the freedom to enter the labour market becomes more than merely formal;
It becomes a substantive freedom.



5. Juridical formsasthefoundation of the market order

The argument for seeing socia rights as playing a foundationa role with respect to
the market order must be placed within the context of a broader set of arguments
concerning the role of norms and conventions in the economy. In the théorie des
conventions, the market rests on numerous inter-locking conventions which
guarantee the conditions under which it operates. Conventions or social norms can
be thought of as forms of shared information which enable parties to coordinate
their behaviour on the basis of mutual expectations of each other’s conduct (Lewis,
1969). The price mechanism, for example, encodes knowledge about scarcity in a
way that saves on transaction costs, in the sense that consumers do not need to
know the reason for a particular shift in prices (such as a disruption to supply); the
price signal is enough for them to adjust their behaviour. The existence of norms
isalso in agenera sense, a source of efficiency, since it enables those who follow
the norm to save on the transaction costs of endlessly searching for the solution to
commonly recurring coordination problems. The returns to following a particul ar
norm increase the larger the number of people who can be expected to adhere to it.
The institution of money is an example of this. its use enhances efficiency by
saving on the transaction costs which would otherwise arise in a system reliant on
barter. Its effectiveness rests on awidely-shared convention to the effect that coins
or notes, which may have little or no inherent worth, have value when used as a
medium of exchange in the context of commercial transactions (see Agliétta and
Orléan, 1998).

In Hayek’s theory of spontaneous order, most clearly laid out in the first two
volumes of Law, Legidation and Liberty (Hayek, 1973, 1976), the centrdl,
congtitutive role of underpinning the market is performed by the rules of private
law. Property rules which serve to identify the subject-matter of exchange.
Repeated disputes over ownership result in socially-wasteful conflicts. The
emergence of rules for settling these disputes is therefore a precondition of an
extended system of exchange. Norms favouring the enforcement of contracts and
respect for the security of commercial undertakings can be seen in the same light.
In Hayek’s terms, the function of these ‘abstract rules of just conduct’ is that ‘by
defining a protected domain of each [individual], [they] enable an order of actionsto
form itself wherein the individuals can make feasible plans' (1973: 85-86). In other
words, these norms supply institutional support for the ‘ motive power’ of individual
economic actors, without which there would be no basis for the decentralised action
upon which the spontaneous order dependsfor its effectiveness.



Hayek did not seek to deny that, in a wide range of contexts, the norms of just
conduct are supported by lega mechanisms of various kinds. ‘in most
circumstances the organisation which we call government becomes indispensable to
assure that those rules are obeyed (Hayek, 1973. 47). Hence, for Hayek, the
exercise of ‘coercion’ or legal enforcement of norms was justified within a
spontaneous order ‘where this is necessary to secure the private domain of the
individual against interference by others' (ibid., 57). While a given rule of just
conduct may have had a spontaneous origin, in the sense that ‘individuals followed
rules which had not been deliberately made but had arisen spontaneoudy’ (ibid.,
45), such rules do not lose their essential character merely by virtue of being put
into legal form: ‘[t]he spontaneous character of the resulting order must therefore be
distinguished from the spontaneous origin of the rules on which it rests, and it is
possible that an order which would still have to be described as spontaneous rests on
rules which are entirely the result of deliberate design’ (ibid., 45-46). In this
perspective, it is the particular function of private law —what Hayek quoting Hume,
refers to as ‘the three fundamental laws of nature’, that of stability of possession, of
its transference by consent, and of the performance of promises (1976: 140) — to
underpin the spontaneous order of the market.

However, this argument must also admit the existence of limits to the spontaneous
operation of markets. Robert Sugden (1998) acknowledges the limits of market
ordering when he accepts that the market is good at meeting one particular type of
objective, namely satisfying those wants or preferences which can be encapsul ated
in property rights. The market will not provide well in relation to those wants or
preferences for goods for which no property rights exist. It therefore fails to work
well in relation to non-excludable public goods or indivisible commodities (see
also Sen, 1999: 127-129).

The spontaneous order argument for markets is based on the power of individuals
to make mutually-agreed exchanges with others; but this only satisfies wants in
general if each transaction affects only those who are party to it. If there are
externalities, then transactions between some parties affect the opportunities of
othersto satisfy their wants. As the Coase theorem recognises (Coase, 1961, 1988)
the state has a role in dealing with externalities in situations where negotiation is
unduly costly. But this opens up another arena for policy intervention in an area
where the market is not self-correcting.



Nor is this point simply related to limits to the spillover effects of exchange.
Sugden argues that for the market to operate effectively, it is necessary not ssimply
to have a system of property rights, but for individuals to have endowments in the
sense of items of value which are tradable — ‘the market has a strong tendency to
supply each person with those things he wants, provided that he owns things that
other people want, and provided that the things he wants are things that other
people own’ (1998: 492, emphasis added). Another way of putting this is to say
that the market has no inbuilt tendency to satisfy the wants of those who do not
have things that other people want.

This leads us to pose the central question in understanding the role of social rights
in relation to the present process of global economic change: can a market order
function effectively in a situation in which there are large and enduring disparities
in the wealth and resources of market participants? For neoclassical economic
theory, the answer is clearly that it can; supply and demand can still be brought
into equilibrium and resources will flow to their most highly valued use, value
simply being measured by willingness to pay (Posner, 1999).

From the point of view of the theory of spontaneous order, however, the answer is
not so clear. Extremes of inequality have the effect of excluding certain groups
from the market altogether. The result is not just that these individuals no longer
have access to the goods which the market can supply; the rest of society also
suffers aloss from their inability to take part in the system of exchange. Resources
which could have been mobilised for the benefit of society as whole will, instead,
remain unutilised. The logic of this position, as Sugden makes clear (1998: 493),
is that redistribution is needed not to reverse the unpleasant results of the market,
but rather to provide the preconditions for the market working in the first place.
Although Sugden does not put in such terms, one implication of his approach is
that many of the redistributive and protective rules of labour law have a market-
creating function.

The argument for redistribution, and for regulation, can be taken a step further.
The market itself may be a cause of inequality; inequality, in other words, may be
endogenous. Neoclassical theory simply denies this on a priori grounds; the causes
of inequality are assumed to be exogenous, in the sense that different individuals
have different capacities and propensities to work. The market itself tends towards
proportionality of effort and reward, by setting wages in proportion to the
contribution which particular individuals bring to the employment relationship.
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However, an implication of the path dependent nature of norms and conventions
within labour markets is that forces are at work which disrupt this assumed
correspondence of efforts and rewards. Notwithstanding Hayek’s suggestion that,
a the end of the day, it is imperfections which drive the process of competitive
market discovery, markets which are completely unregulated contain within them
the seeds of their own destruction. This is because, in the terms used by
spontaneous order theory, the symbiotic relationship between the genera and
particular mechanisms can break down. When this occurs, the market loses its
capacity for self-correction. Persistent inequalities mean that groups and
individuals may lack the resource endowments to enter the market in a meaningful
way. In an extreme case, the market will destroy itself unless these negative effects
are counter-acted by non-market institutions in the form of regulation and
redistribution. In aless extreme case, the market order will continue to function,
but will fail to provide adequate economic opportunities for an increasingly large
segment of the population.

To sum up this part of the argument: the operation of spontaneous order within
labour markets is a complex process, involving the interaction of a number of
forces on the supply-side and demand-sides of the exchange. Conventions
structure both the demand and supply for labour in such a way as to produce
persistent inefficiencies, or structural inequalities. Because of the path-dependent
nature of conventions, these effects may become locked in, with the result that they
influence the direction of economic change independently of the forces of supply
and demand. The trgectory of economic development is determined by
cumulative, feedback effects, which can produce a ‘pathology of the labour
market’ in which inefficiencies, and hence inequalities, become endogenous.
There can be no assumption that a self-correcting mechanism will undo these
effects.

6. Social rights, capabilitiesand the market

In Hayek’s account of the role of law in market ordering, it is the institutions of
private law — in particular, property and contract — which guarantee to individuals
the conditions for their effective participation in the market. The inadequacy of
this conception in the context of the labour market is what inspires the idea of
social rights. The particular juridical form of socia rights is however difficult to
define precisely. According to Antonio Lo Faro (2000: 152), ‘the notion of socia
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rights can refer to a series of predominantly, but not exclusively, financial benefits
bestowed by the public machinery within the context of social policies of the
redistributive type’. The problem with this idea, as he notes, is that many of the
‘rights’ in question depend, for their redisation, on certain economic and politica
conditions which are independent of the legal form of the benefits or clams in
guestion. The idea of the ‘right to work’ can be cited as one example of this
problem; its effective redisation agppears to depend upon externa economic
conditions or, perhaps, on various kinds of government action, which the legal
system is more or less powerless to affect.

Lo Faro’s critique should not be taken to justify a clear-cut division between social
rights on the one hand and politica/civil rights on the other. As we have aready
noted, the enforcement of civil rights also depends on the existence of a legd
infrastructure, in the form of courts and enforcement agencies, which a a
fundamenta level requires government intervention. More generdly, it rests upon
the widespread recognition within a society of conventions of property and contract,
which are taken for granted a the level of everyday economic interaction. While
there is a complex link between formd ingtitutions, on the one hand, and the
emergence of these tacit conventions on the other, it is not feasible to suppose that the
latter can exist wholly without reference to the former. Thisis abasic observation of
the process of industrial development which is now widely acknowledged in debates
concerning the appropriate legal framework for economic growth.

Lo Faro’'s observations are orientated towards a different issue, namely the
appropriate balance between substantive and procedural norms. The ‘substantive
version of socia rights may be contrasted, Lo Faro suggests, with a ‘procedura’
version which has the two-fold merit of avoiding the neolibera association of social
rights with economic ‘costs’, and stressing the links between socia rights and
participative democracy. This version takes, as its concrete form, constitutiona
guarantees of freedom of association and collective representation. There is an
important connection here to the idea of a socia choice procedure of the kind which
Sen sees as providing the most appropriate basis for the achievement of equality of
capability. In the particular context of the contemporary process of European
integration, any such procedure is required to address the need to locate socia rights
within the logic of market integration.

Sen’s Capabilities Approach justifies a wide range of legal relations or ‘socia
rights which may require substantial policy intervention in the labour market and

12



elsewhere in order to guarantee that externalities or market failures are corrected
and individuals are equipped with largely equal ‘capability sets'. This stands in
contrast to a pure market mechanism which is based exclusively upon a process of
resource allocation according to voluntary transactions between (often competing)
individuals, without specific reference to the resulting ‘quality of life' either of
those engaged in the transaction or of third parties. At the same time, the
Capabilities Approach may provide a basis for resolving the uncomfortable
relationship between on the one hand, social rights, and on the other, a dynamic
market economy — thus transcending rather than reinforcing the dilemma famously
identified by Marshall.

There are several ways in which Sen’s approach might be helpful in thisregard. In
thinking about socia rights in a manner influenced by Sen, we might discern two
categories of such rights. (1) socia rights as immediate clams to resources
(financia benefits such as welfare payments) and (2) socia rights as particular
forms of procedural or institutionalized interaction (such as rules governing
workplace relations, collective bargaining and corporate governance). In relating
to the first of these categories, we can think of socia rights smply as claims to
commodities which can then be converted by individuas into functionings or
potentia functionings (capabilities). The provision of sick pay, maternity pay, or
social welfare benefits are social rights in a quite traditional, well recognized
sense.

The second category of social rights, however, is more subtle and links closely to
Sen’s distinctive idea of ‘social conversion factors. Sen suggests that socia or
institutional settings shape individuals' possibilities of achieving their goals.
Resources must be filtered through such frameworks as part of the process of
enhancing functionings and potential functionings. Social rights, seen in this way
as procedural rights, are the means by which to shape those institutiona
environments to ensure that al individuals are able to convert their assets — skills,
capital — into positive outcomes. This works in both a direct and an indirect way.
Directly, such rights can range from the provisions of anti-discrimination laws
(which may aim at enabling ethnic minority workers to engage effectively in the
labour market) to more indirect forms of intervention (such as the provision of
assistance to women with children to enable them more successfully to strike a
satisfactory work-life balance.) More indirectly, the very existence of social rights
can contribute to the development of a different socia ethos or set of norms which
may enhance individuals' functionings or potential functionings. A society which
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recognises a wide range of social rightsis unlikely to be a society which possesses
norms and expectations which create obstacles for particular groups of individuals
to engage in lives that they have reason to value. At this level, the objective of
public intervention through the lega-politica system is to ‘seed’ socia
conventions to the extent that they are ‘taken for granted’ in the way that
conventions of property and contract currently are.

Given that social rights can work in this variety of ways, they should be viewed as
providing us with a central normative goal — equality of capability — which can
then be seen to structure our conversation about social and economic policy,
without presupposing any particular economic model or policy programme. This
leaves open to further argument the particular form of socia rights recommended
by the Capabilities Approach. The Capabilities Approach is not in itself
prescriptive about the mechanisms that should be employed to realize its goa and
thus can be sympathetically disposed to a variety of means of ensuring capability
equality, including direct state provision of resources, compulsory reshaping of
institutions, or voluntary action to refashion widely held norms. The relative
efficiency of the systems is assessed through a context-dependent process of socia
learning, rather than being theoretically or dogmatically asserted. The Capabilities
Approach is inherently non-dogmatic in asserting what rights individuals should
possess at particular times and places. It encourages and enables a debate over the
precise meaning of ‘capabilities in different circumstances, thus enabling a
reflexive approach to the content of social rights in different circumstances,
including in different economic and socia situations.

This flexibility, of course, ensures that the Capabilities Approach may be more
easily rendered compatible with a market model than other forms of social rights
theory. In this way the Capabilities Approach and its form of social rights should
not be seen as replacing or radically stifling market mechanisms but rather offering
a framework for market-steering the resultant of which provides better, fairer,
market transactions. Taking this point a step further, in so far as the Capabilities
Approach does prescribe a particular overall goal, it is one that might be
understood as inherently sympathetic to a market mechanism. This is because the
Capabilities Approach concentrates not on guaranteeing that individuals possess a
given set of resources but rather upon aming to enable individuals to develop their
capacity to be substantively free to make their own effective choices, thus enabling
genuine and dynamic interaction in the market.
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7. An illustration: the role of corporate social responsibility in European
Integration

Corporate socia responsibility (CSR) was identified as an appropriate area for
intervention at EU level at the Lisbon summit in March 2000, which stressed its
links to the goal of building a ‘dynamic, competitive and cohesive knowledge-
based economy’. The EU is not alone in highlighting this issue: other prominent
recent initiatives include the United Nation’s Global Compact, adopted in 2000;
the ILO's Tripartite Declaration of Principles concerning Multinational
Enterprises and Social Policy (dating back to 1977, but updated in 2000), and the
OECD Guidedlines for Multinational Enterprises (2000). In July 2001 the
Employment and Social Affairs Directorate produced a Green Paper on Promoting
a European Framework for Corporate Social Responsibility (Commission, 2001)
which pointed European corporate practice firmly in the direction of a stakeholder
orientation.

The Green Paper defined CSR as ‘a concept whereby companies decide voluntarily
to contribute to a better society and a cleaner environment’ (Commission, 2001: 5).
More precisely, ‘companies integrate social and environmental concerns in their
business operations and in their interaction with their stakeholders on a voluntary
basis (Commission, 2001: 8). The Green Paper insisted, however, that CSR is not
a pretext for deregulation: ‘corporate social responsibility should not be seen as a
substitute to regulation or legislation concerning socia rights or environmenta
standards'. Instead, companies are encouraged to ‘go beyond’ compliance with
existing regulatory controls, and it is argued that legidation is needed to supply a
‘level playing field' on the basis of which improved practices can be developed
(ibid.).

At the same time the Green Paper stressed the economic advantages of CSR for
companies. Thus ‘where corporate social responsibility is a process by which
companies manage their relationships with a variety of stakeholders who can have
areal influence on their licence to operate, the business case becomes apparent...
[CSR] should be treated as an investment, not a cost’ (Commission, 2001: 5).
Positive direct effects of CSR were thought of as including ‘a better working
environment, which leads to a more committed and productive workforce
(Commission, 2001: 8), while indirect effects included attracting the interest of
consumers and investors. The Green Paper noted the importance of strategies for
attracting and retaining skilled workers, which included achieving greater
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workforce diversity and addressing issues of the work-life balance. Stress is also
placed on health and safety and on corporate restructuring. Here, the Green Paper
raised the theme of employee voice, stressing that restructuring can ‘cause the
motivation, loyalty, creativity and productivity of the employees to suffer’ in the
absence of ‘procedures for information, dialogue, cooperation and partnership’
(Commission, 2001: 11). It went on to argue that ‘[s]ocial dialogue with workers
representatives, which is the main mechanism of definition of the relationship
between a company and its workers... plays a crucia part in the wider adoption of
sociadly responsible practices (Commission, 2001: 19), and made a reference to
the important role to be played in this regard by the (then draft) Directive on
Information and Consultation (Commission, 2001: 20).

The Green Paper devoted much of its attention to issues of reporting and auditing
of companies’ social performance and to the implications for investment practice.
A number of initiatives for social and environmental reporting advanced by
legislation at member state level were discussed, along with standards drawn from
industry practice and the involvement of non-governmental organizations. It was
suggested that ‘the involvement of stakeholders, including trade unions and NGOs,
could improve the quality of verification' of company reporting on the so-called
‘triple bottom line’ (social, economic and ethics performance) (Commission, 2001
19). On the investment side, the existence of socia investment forumsin the UK,
France, Germany and Italy was noted. In this context, the Green Paper highlighted
the need for standardization in the metrics used by socially responsible investment
(SRI) practices. Against the background of the call made at the Stockholm
European Council in 2001 to ‘create a dynamic and efficient European securities
market by the end of 2003’, the Green Paper argued that ‘ European market indices
identifying companies with the strongest social and environmental performance
will become increasingly necessary as a basis for launching SRI funds and as a
performance benchmark for SRI’. But ‘[t]o ensure the quality and objectivity of
these indices, the assessment of the socia and environmental performance of
companies listed in them should be done on the basis of the information submitted
by the management but also by the stakeholders' (emphasis added).

The Green Paper began a process of consultation which eventualy resulted, in
April 2002, in the adoption of a Council Resolution on the follow up to the Green
Paper on corporate socia responsibility. In the manner characteristic of
numerous initiatives in the social policy field dating back to the late 1980s, this
instrument affirmed the linkage between ‘a high level of social cohesion,
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environmental protection and respect for fundamental rights with the aim of
‘improving competitiveness in all types of business, from SMEs to multinationals,
and in all sectors of activity’.”> The role of the stakeholders in ‘encouraging
business to adopt socially responsible practices’ was stressed, asis a particular role
for ‘the participation of workers and their representatives in a dialogue that
promotes exchanges and constant adaptation’.®> At the same time, there was a
reminder that CSR ‘must be understood as complementing regulations or
legislation or norms on social and environmental rights, for which it cannot be a
substitute’ .

For the time being, however, the concrete manifestations of the EU’s CSR policy
will be few. The Resolution envisaged the promotion of CSR in three areas:
Initiatives aimed at exchanging good practice; increased awareness of the impact of
CSR on economic performance; and training of executives and workers in CSR
issues° The Commission was caled on to issue a further communication
Incorporating the conclusions of the parties who responded to the Green Paper and
to the debate which it stimulated, as well as to ‘query carefully the added value of
any new action proposed at European level.’®

It would nevertheless be a mistake to regard the EU’s CSR initiative as mere
window dressing. The agenda advanced in the Commission’s Green Paper
coincides with calls for greater shareholder activism within corporate governance.
Active engagement with management on the part of institutiona investors and
others is seen as a principal mechanism for advancing an SRI agenda. This
agenda s furthest advanced in the one country whose corporate governance system
most clearly prioritises shareholder interests, namely the UK. During 2001 the
DTl Company Law Review recommended a regime of greater disclosure by
companies of information relating to issues of sociad and environmentd
responsibility, the ‘operating and financia review’, on the grounds that this would
assist shareholders and other stakeholders in making better informed judgments on
non-financial aspects of corporate performance (DTI, 2001: 49-54). In addition,
legislation requiring pension funds to disclose their voting policy and to state their
position in relation to social, ethical and environmental investment matters came
into force in 2001.” A number of recommendations of the Myners report on
institutional investment which was aso carried out under government sponsorship
in 2001 sought to advance the same end (Myners, 2001).

17



CSR has the potential to bridge the gap between social policy and corporate
governance, with some unexpected consequences. In the continental context,
multiple stakeholder groups have been to the fore in holding corporate
management to account. Continental systems may be moving closer to the
shareholder value orientation of UK corporate governance. At the same time, the
growing CSR movement in the UK holds out the prospect of humanising the
shareholder value concept, and moving it in the direction of ensuring greater
corporate accountability on social and environmental issues. There are substantial
obstacles to such an outcome in the form of collective action costs and
asymmetries of information in the chain of accountability between financia
analysts, fund managers, and the ultimate beneficiaries of pension funds and
insurance policies, not to mention entrenched ideological opposition to CSR in
parts of the financial and business community. However, it is precisely this
intriguing possibility which the CSR initiative has now placed on the agenda at
both UK and EU level.

The issue of gender equality provides a concrete context in which to examine the
potential impact of CSR. Although it has had equal pay legidation since the
1970s, Britain’s record on pay equality lags behind that of many other European
countries. A recent study, the European Structure of Earnings Survey (SES) of 15
European countries, reported that Britain's record on equal pay was so poor that it
was ranked only 12" when looking at full-time employers — and last in 15" place —
when both part-time and full-time workers were included. In response to rising
criticism the Cabinet Office set up the Kingsmill Review to investigate Women's
Employment and Pay in Britain (Kingsmill, 2001). The remit for the Kingsmill
Review stipulated that it should seek non-legidative solutions to the gendered pay
gap. Thus the Review relied on the model of corporate governance emerging from
the Cadbury Report (1994) and its successors, the Turnbull Report on internd
company audit (1999), and the Company Law Review (2001). In effect, this meant
that the Review was required to focus on developing the ‘business case' for
retaining and maximising women'’s skills and experience in the labour market as a
way of bringing about a positive impact on the gender pay gap in Britain.

The Review identified the requirements of ‘enhancing returns' and ‘minimising
risk’ as the two most fundamental drivers of corporate governance. It isin this
context that it suggested that good human capital management is crucia to
realizing corporate governance objectives. In illustrating the importance of these
issues, the Review pointed to some potentially major governance challenges
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relating to skilled labour shortages. It noted that although UK employment stood
at 74.8% (the highest employment rate for 11 years and approaching the full
employment rate of 75% [as defined by the Government in the March 2001
Budget]), the Nationa Skills Task Force estimated that there were approximately
110,000 hard-to-fill vacancies largely in industries such as financial and business
services, wholesale and retail, manufacturing and public administration and health
(Kingsmill, 2001: 32). This labour shortage was reported to be caused by skills
shortages — these sectors had grown by 227,000 jobs over the last year,
outstripping the average increase in the whole economy (op. cit: 33). At the same
time, the UK birth rate was continuously decreasing and had fallen by 41% since
the 1960s. The pressure on the supply of labour was set to increase as it was
estimated by the EU that by the year 2020 the size of the working age population
would be largely unchanged but would have to support a further 18 million people
over the age of 65 (Socia Trends, 1996).

In light of such trends, the Review argued that businesses were operating in a
climate in which competition for employees was becoming more fierce, especialy
with technological innovation rapidly increasing knowledge-intensive sectors of
the labour market. Asaresult, it claimed, the potential impact on businesses of the
mismanagement of human capital would become increasingly acute. This was the
core of the Review’s argument that any business which does not maximise this
resource to its full potential cannot expect to maintain its productivity and
competitiveness in the face of rising demand for, and falling supply of, skilled
labour.

The Review’s principal recommendation was to call for greater transparency in
terms of gendered pay trends within organizations, in the form of interna pay
reviews, with a particular focus on gendered employment patterns. These internal
audits should in principle be designed to be comparable across all employing
organizations. The recommendation was pitched in terms of the human capita
management practices necessary to aid the efficient and well-considered allocation
of resources. In language which directly mirrored the CSR debate at both EU and
UK levdl, three types of risks and costs to organizations were identified: (1) the
risk and cost of reputational damage (including loss of investor confidence, |oss of
shareholder confidence and loss of consumer base) from gender bias; (2) the risk
and cost of potentia litigation against unequal pay practices; and (3) the risk and
cost of arising inability to recruit high calibre employees, due to an organisation
acquiring a poor reputation as an employer.
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In addition the Review adverted to the high cost of turnover of staff and the
associated recruitment and training costs which arise from inability to manage the
issue of the work-life balance. Department of Trade and Industry figures estimate
that the typical recruitment costs of replacing an individual are approximately
£3,500 — ranging from £1000 for an unskilled manua worker to over £5000 for a
professonal employee. These costs dramatically increased for employees with
specialist training — for example the NHS had estimated that £200,000 was lost if a
doctor left, £34,000 for a nurse, and £22,000 for a physiotherapist
(www.dti.gov.uk)

In keeping with its non-interventionist brief, the Review recommended that the
public sector should take a lead in this new initiative, in the hope that the private
sector would follow suit out of fear of being ‘named and shamed’; only if this
failed to work would regulation be considered. It is intended that internal pay
reviews of government departments and agencies will be completed by April 2003
and similar action will be taken in the wider public sector in areas where a
disproportionate number of women are employed. In terms of private sector firms,
the Review envisaged a campaign to encourage organizations to conduct similar
reviews.

8. Conclusion: lear ning about capabilities?

If the Kingsmill exerciseis effectively carried out, it can be expected to have a far-
reaching impact and effect on the understanding of gender inequality in the labour
market. The aim of the audits is to track the impact of equality policy in practice.
In this sense, it embodies a learning process, revealing information about the
structural barriers to equality at the same time as disseminating knowledge about
how they may be addressed. By directly highlighting reputational losses from
discriminatory treatment and the financial consequences of employee turnover, the
review aims to induce employers to internalize the socia costs of gender
inequality.  Corporate governance mechanisms, in particular the processes of
internal audit and engagement by institutional shareholders, are called in aid to
promote the same end.

This does not meant that a public discourse about equality is excluded; far from it.
The Kingsmill exercise was launched against the background of a substantial body
of legidation at both UK and EU level on the issue of sex discrimination, which in
turn is underpinned by the quasi-constitutional guarantees of equal pay and equa
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treatment which are contained in the EC Treaty. The possbility of further
legidlative intervention exists. The issue here is not whether there should be
intervention, but what form it should take. According to the argument we have
presented here, procedural mechanisms may be able to play an important role in
implementing, at amicro level, the objectives of arights-based agenda. Theamis
to make some forms of socia rights effective through a combination of investor
activism and the creation of a market in information concerning the socia
performance of companies. In itself, this implies a public-regulatory response to
the existing inadequacies of accounting conventions (which do not yet adequately
address the issue of non-financial reporting) and the availability to companies of
strategies based on low levels of investment in human capital. However, there is
reason to believe that it is through just such a combination of economic incentives
and public encouragement that |earning about capabilities will proceed.

Notes

1 2002/C 86/03, Official Journal, 10.4.2002.

?1bid., Art. 11.

*1bid., Art. 10.

*1bid,. Art. 14.

> 1bid., Arts. 17-19.

®Ibid., Art. 21.

" The Occupational Pension Schemes (Investment and Assignment, Forfeiture,
Bankruptcy, etc.) Amendment Regulations, SI 1999/1849, reg. 2(4),
amending Sl 1996/3127.
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