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Abstract Over recent years, a number of regulators have launched proposals to
expand the obligation to disclose major share ownership in listed companies.
This article shows that these are not stand-alone developments. Using a unique
dataset comprising data from 25 countries over 11 years (1995-2005) and
collected by the Centre for Business Research of the University of Cambridge,
we empirically study the evolution of ownership disclosure rules across
countries. The analysis demonstrates that these rules have become more
stringent over time, in the sense that disclosure thresholds have been lowered,
and that there has been convergence. A breakdown of the results suggests that
the degree of countries’ economic development is a relevant factor in explaining
the differences between countries. The analysis also suggests a positive
correlation between ownership disclosure and other variables that protect
minority shareholders, as well as a positive correlation between the stringency
of countries’ ownership disclosure rules and the degree of dispersed ownership.
In the article, we offer various possible explanations for these results. Going
forward, while it appears unlikely that disclosure thresholds will be lowered
much further, ownership disclosure rules can be expected to continue to evolve
in other dimensions. Regulators are likely to broaden the definition of the stake
that triggers disclosure, so as to ensure that the ultimate owner is reached. In
addition, regulators may require more information be disclosed when the
notification is made, so as to enable other investors and issuers to adequately
assess the implications of major share ownership.
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“One of the basic rights of investors is to be informed about the ownership
structure of the enterprise”” - OECD Principles of Corporate Governance®

A. INTRODUCTION

Over recent years, a number of regulators have launched proposals to expand
the obligation to disclose major share ownership in listed companies. For exam-
ple, in 2007 the UK Financial Services Authority proposed to amend its owner-
ship disclosure rules to require investors to disclose all major long positions, in-
cluding positions obtained through cash-settled equity derivates.” The UK rules
have since been amended accordingly.> More recently, the European Commis-
sion proposed a Directive that would require extensive disclosures by managers
of hed%e and private equity funds acquiring controlling influence in listed com-
panies.

This article shows that these are not stand-alone developments, but develop-
ments that fit within an evolutionary chain towards increasing transparency re-
guirements for investors. Using a unique dataset comprising data from 25 coun-
tries over 11 years (1995-2005) and collected by the Centre for Business Re-
search (CBR) of the University of Cambridge, we empirically study the evolu-
tion of ownership disclosure rules across countries. The analysis demonstrates
that ownership disclosure rules have become more stringent over time, and we
argue that transparency requirements for investors are likely to continue to in-
crease in the future.

The remainder of the article is structured as follows. Section B briefly describes
the benefits of ownership disclosure rules. Accordingly, this Section discusses
the various mechanisms through which ownership disclosure can fulfil two
main functions: improving corporate governance and improving market effi-
ciency. We draw from these insights later in the article, when we offer possible
explanations for the results of our analysis.

Section C describes the dataset and explains the methodology used for coding
ownership disclosure rules. Using descriptive statistics and tests of differences
between means, this Section subsequently shows how countries’ ownership dis-
closure rules have evolved over time. Our main finding is that ownership dis-
closure rules have become more stringent over time, in the sense that disclosure
thresholds have, on average, been lowered. We also examine whether differ-
ences between certain types of countries can explain the variations that we ob-
serve. The data indicates that developed countries have, on average, had more



stringent ownership disclosure rules, but developing countries are catching up.
By 2005, there was a strong convergence towards a 5% threshold for disclosure.

Section D explores the relationship between ownership disclosure rules and
other features of the corporate governance landscape. We observe a large posi-
tive correlation between the variable for ownership disclosure and other vari-
ables that protect minority shareholders against controlling shareholders. The
data also indicates that the stringency of countries’ ownership disclosure rules is
positively correlated to the degree of dispersed ownership. We offer several
possible explanations for these results.

Section E discusses the future of ownership disclosure rules. While there are
signs that there may be convergence towards a 3% threshold, it appears unlikely
that there will be many countries adopting an even lower threshold. However,
we can expect ownership disclosure rules to continue to evolve in other dimen-
sions. As the UK and EC examples illustrate, regulators may amend their own-
ership disclosure rules in two ways. First, they may broaden the definition of
the stake that triggers disclosure, so as to ensure that the ultimate owner is
reached. Second, they may require that more information be disclosed when the
notification is made, so as to enable other investors and issuers to adequately
assess the implications of major share ownership.

Section F concludes.

B. THE FUNCTION OF OWNERSHIP DISCLOSURE RULES

The basis for our analysis is the CBR shareholder protection index, which traces
the development of legal rules over time.> This index includes several variables
that are proxies for protection of shareholders against the board, such as a vari-
able for director independence. Since in countries characterised by concentrated
ownership the protection of minority shareholders against dominant sharehold-
ers is a key concern, the index also includes several variables that are proxies
for protection against dominant shareholders.

One of the variables that are proxies for protection against dominant sharehold-
ers relates to ownership disclosure.” The motivation to include this variable in
the index was that ownership disclosure rules “tell us something about how
shareholders are protected in the event of a change of corporate control”.? For
the purposes of this article, it is useful to discuss the function of ownership dis-
closure rules in more detail. In doing so, we draw on an earlier article by one of



us, which distinguishes two main functions of ownership disclosure: improving
market efficiency and improving corporate governance.’

1. Market Efficiency

Ownership disclosure can improve market efficiency through various mecha-
nisms. At the time of a public offering, disclosure of the identity of large share-
holders, and the number of voting rights they hold, enables investors to antici-
pate agency costs. Consider the presence of a controlling shareholder, for in-
stance the founder. In some cases, such presence may signal an increase in
agency costs due to a heightened risk of private benefit extraction. One way to
extract private benefits is through tunnelling, as illustrated by the case of Italian
dairy producer Parmalat.'® In other cases, the presence of a controlling share-
holder may signal a decrease in agency costs, because of active monitoring of
management. By requiring issuers to disclose their ownership structure in the
prospectus, investors are enabled to make an informed estimate of the implica-
tions for the value of the share.™

Once the shares are floating, disclosure of the entry or exit of large shareholders
enables investors to continue to anticipate agency costs. The appearance of an
activist hedge fund, for example, may signal an increase in monitoring. By re-
quiring shareholders to disclose major acquisitions, again, investors are enabled
to make an informed estimate of the implications for the value of the share —
this is one of the objectives of the US disclosure regime.'? Indeed, we often see
share prices responding positively to the news that an activist hedge fund has
acquired a stake.™

Ownership disclosure can improve market efficiency through several other
mechanisms, namely by creating transparency of economic interests of major
shareholders, of trading interest and of the size of the free float. We do not dis-
cuss these mechanisms here in detail.'"* The bottom line is that by promoting
share price accuracy, ownership disclosure can contribute to market efficiency,
and thus ultimately to an efficient allocation of resources in the economy.*

2. Corporate Governance

Transparency of major shareholdings not only enables anticipation of agency
costs, but can also play an active role in reducing such costs — thereby improv-
Ing corporate governance. There are two mechanisms through which ownership
disclosure can do this.



First, ownership disclosure can enable enforcement. In firms with concentrated
ownership, disclosure of major shareholdings may expose a potential for trading
on inside information or other forms of market abuse. More importantly, disclo-
sure of the identity of the person who ultimately controls the firm makes it eas-
ler to detect diversion of corporate assets, for instance by exposing opportuni-
ties for tunnelling.®® Transparency may also prevent blockholders from engag-
Ing in abusive behaviour in the first place, consistent with the notion that
sunlight is the best disinfectant.'’

In firms with dispersed ownership, ownership disclosure may facilitate the
market for corporate control, the mechanism through which management is dis-
ciplined by takeovers and the threat of takeovers. Transparency of the target’s
ownership structure helps bidders to estimate the likelihood that their bid will
succeed, and to identify parties who could be approached for irrevocable under-
takings. Ownership disclosure also enables other potential bidders to mount a
competing offer, by alerting them that a third party is building a stake in the tar-
get.

On the other hand, ownership disclosure may negatively affect the market for
corporate control. Mandatory disclosure of stakebuilding can discourage the ini-
tial bidder from making a bid in the first place, because his potential profits are
reduced. Moreover, it functions as an early warning system to management of
the target. This was originally one of the purposes of the UK ownership disclo-
sure rules.”® To the extent management responds to the warning signal by taking
defensive measures in order to protect its own interests, disclosure may nega-
tively affect the market for corporate control.” But to the extent management’s
response is aimed at strengthening its bargaining position so it can negotiate a
higher offer price, the effects on the market for corporate control need not be
negative. The same is true if management’s response is aimed at gaining time,
so it can solicit a superior bid by a third party.

The second mechanism through which ownership disclosure can reduce agency
costs, albeit indirectly, is by enabling communication between the company and
its shareholders, and among shareholders. Knowing fellow shareholders enables
shareholders to exchange thoughts, to agree among themselves and to effec-
tively assert their rights.”® But it may not always be easy to identify fellow
shareholders.?! In many jurisdictions, shareholders will rely on ownership dis-
closure for this. Finally, in order for companies to effectively manage their in-
vestor relations, they need to have insight into their shareholder base.?* This
was one of the reasons for the European Commission extending the scope of the



European disclosure rules to holders of derivatives granting access to voting
rights.”®

3. Conclusion

The preceding account has shown that ownership disclosure rules can serve to
improve, through various mechanisms, market efficiency as well as corporate
governance. This is an important observation for our purposes, because it im-
plies that lawmakers from different countries may have different motivations
when setting the level of ownership disclosure. We will use this insight later in
the article, when we explore the relationship between the stringency of owner-
ship disclosure rules and other legal and economic variables, and when we dis-
cuss the future of ownership disclosure rules.**

C. THE EVOLUTION OF OWNERSHIP DISCLOSURE RULES

In this Part, we describe our dataset and methodology. Next, we show how in
different countries ownership disclosure rules have evolved over time, and ex-
amine whether differences between certain types of countries can offer explana-
tions for the variations that we observe.

1. Dataset and methodology

The CBR Index contains data for 25 countries over 11 years (1995-2005). The
data on ownership disclosure rules thus consists of 275 observations. Explana-
tions and references to the relevant provisions of law are available online.”
Earlier articles describe the coding methodology of the CBR Index in detail.?°
Here, we limit ourselves to describing the variable that codes the rules on own-
ership disclosure. It is defined as follows:

“Disclosure of major share ownership: Equals 1 if shareholders who ac-
quire at least 3% of the companies capital have to disclose it; equals 0.75
if this concerns 5% of the capital; equals 0.5 if this concerns 10%; equals
0.25 if this concerns 25%; equals 0 otherwise.”’

This definition is preferable to the one used in La Porta et al.’s investor protec-
tion index.?® This is because the definition of La Porta et al.’s variable does not
provide a meaningful picture for the differences between countries: intermediate
scores are not allowed, and a score of “1” is already attributed if a country re-



quires disclosure by a 10% shareholder.?® The result is that 19 out of the 20
countries, which are covered by both of the indices, get an optimal score (Table
1). By contrast, the CBR Index uses thresholds that are better able to capture the
diffeggnces between the stringency of ownership disclosure rules across coun-
tries.

Table 1: Comparison between CBR Index and La Porta et al. in 2000*

Countries CBR Index | La Porta et al.
Argentina 0.75 1
Brazil 0.75 1
Canada 0.5 1
Chile 0.5 1
France 0.75 1
Germany 0.75 1
India 0.75 1
Italy 1 1
Japan 0.75 1
Mexico 0 1
Malaysia 0.75 1
Netherlands 0.75 1
Pakistan 0.5 0
South Africa 0.75 1
Spain 0.75 1
Sweden 0.75 1
Switzerland 0.75 1
Turkey 0.75 1
United Kingdom 1 1
United States 0.75 1

2. General Results

The CBR Index not only reports the coded variables® but also the actual mini-
mum thresholds at which share ownership has to be disclosed.® This is summa-
rised in Table 2 below, which shows the evolution of ownership disclosure rules
across 25 countries over the period 1995-2005. Between 14 and 18 countries
applied a 5% threshold, and between 5 and 7 countries applied other thresholds,
such as 3% or 10%. While in 1995, there were 6 countries that did not require
any disclosure of major share ownership, this number dropped to 1 (Mexico) in
2005 - and since 2006, Mexico also requires ownership disclosure.* Overall,
we therefore observe a strengthening of disclosure obligations.



Table 2: Disclosure Thresholds across countries

1995 | 1996 | 1997 | 1998 | 1999 | 2000 | 2001 | 2002 | 2003 | 2004 | 2005
ltaly 2 2 2 2 2 2 2 2 2 2 2
UK 3 3 3 3 3 3 3 3 3 3 3
Brazil 5 5 5 5 5 5 5 5 5 5 5
China 5 5 5 5 5 5 5 5 5 5 5
France 5 5 5 5 5 5 5 5 5 5 5
Germany 5 5 5 5 5 5 5 5} 5) ) )
India 5 5 5 5 5 5 5 5 5 5 5
Japan 5 5 5 5 5 5 5 5 5 5 5
Malaysia 5 5 5 5 5 5 5 5 5 5 5
Nether- 5 5 5 5 5 5 5 5 5 5 5
lands
S. Africa 5 5 5 5 5 5 5 5 5 5 5
Spain 5 5 5 5 5 5 5 5 5 5 5
Sweden 5 5 5 5 5 5 5 5 5 5 5
Switzer- 5 5 5 5 5 5 5 5 5 5 5
land
Turkey 5 5 5 5 5 5 5 5 5 5 5
S 5 5 5 5 5 5 5 5 5 5 5
Slovenia 5 5 5 5 5 5 5 5 5
Argen- 5 5 5 5 5 5} 5) 5 5}
tina
10 10 10 10 5 5 5 5 5
Russia 5 5 5 5 5] 25 25 25|
0 10 10 10 10 10 10 10 10 10 10
0 10 10 10 10 10 10 10 10 10 10
Pakistan 10 10 10 10 10 10
Latvia
Mexico

This overall strengthening is also apparent from Table 3, which presents the re-
sults in a format that reflects our methodology for coding ownership rules. For
the first row of Table 3, we have computed the mean score for the entire sam-
ple. The second row shows the standard deviation, which gives a sense of the
extent to which scores of individual countries in the sample tend to vary from
the mean score for the entire sample.



Table 3: Evolution of Ownership Disclosure Rules

1995 | 1996 | 1997 | 1998 | 1999 | 2000 | 2001 | 2002 | 2003 | 2004 | 2005

Mean | 056 | 059 |0.63 |0.65 |[0.65 |[069 [0.7 |07 |0.68 [0.68 |0.68
Stdev | 034 | 031 |028 [0.27 [0.27 |09 [049 |09 [021 [0.21 [0.21

In 1995, the mean score was 0.56, and by 2005 it was 0.68. Recall that a score
of 0.5 is given if a country’s disclosure threshold is set at 10%, and of 0.75 if it
Is set at 5%. On average, ownership disclosure rules thus became more stringent
between 1995 and 2005.%° The standard deviation generally is fairly low, be-
cause the majority of the countries had a disclosure threshold of 5% for the en-
tire sample period. If we look at the development of the standard deviation over
time, we see that in 1995, it was 0.34, and that by 2005 it had decreased to 0.21.
This suggests that there has been a convergence of ownership disclosure rules.*

Surprisingly, the stringency of ownership disclosure rules peaked in the years
2001 and 2002, after which the mean score slightly declined (and the standard
deviation slightly increased). On closer inspection, it becomes clear that the de-
cline in 2003 was the result of a single observation, namely the remarkable re-
laxation of ownership disclosure rules in Russia, where the disclosure threshold
was increased from 5% to 25% (see Table 2).%

3. Results for Different Groups of Countries

We now break down the results to obtain a more granular picture of how own-
ership disclosure rules have evolved over time. Specifically, we are interested in
the gquestion of whether ownership disclosure rules have evolved differently in
countries that belong to the same group (such as developed countries, EU coun-
tries or common law countries) than in other countries.

(a) Differences between developed and developing countries

First, we examine the difference between developed countries and developing
and transition economies. The category of developed countries is based on the
World Bank’s definition of High Income Economies.® This covers 13 countries
in our sample (Canada, Czech Republic, France, Germany, lItaly, Japan, the
Netherlands, Slovenia, Spain, Sweden, Switzerland, the United Kingdom and
the United States). Table 4 contrasts the evolution of ownership disclosure rules
in these developed countries against the 12 other countries in our sample.



Table 4: Developed Countries vs. Rest of the World

Year Developed countries Rest of the world Difference
of
Mean |Standard| Mean | Standard means
deviation devia-
tion

1995 0.67 0.24 0.42 0.37 0.26*
1996 0.71 0.14 0.44 0.36 0.27**
1997 0.73 0.12 0.50 0.34 0.23*
1998 0.73 0.12 0.54 0.33 0.19*
1999 0.73 0.12 0.54 0.33 0.19*
2000 0.73 0.12 0.63 0.23 0.11
2001 0.75 0.10 0.63 0.23 0.13*
2002 0.75 0.10 0.63 0.23 0.13*
2003 0.75 0.10 0.58 0.25 0.17**
2004 0.75 0.10 0.58 0.25 0.17**
2005 0.75 0.10 0.58 0.25 0.17**
Mean 0.73 0.13 0.55 0.29 0.18*
Change 95- +0.06 -0.11 +0.13 -0.08 -0.08*
05
Tests of differences: *, **, and *** indicate whether we can reject the null
hypothesis that the means are equal at a 10%, 5% and 1% significance level

Table 4 shows that on average, developed countries have had more stringent
ownership disclosure rules. The results are statistically significant. Notably, the
difference between the two groups of countries decreased over time, as develop-
ing countries gradually lowered their disclosure thresholds towards 5%, the
level at which most developed countries had their thresholds set throughout the
entire sample period.* This finding is consistent with Armour et al.’s finding of
“a degree of overall convergence in the legal protection of shareholders”, based
on time series analysis of the development of shareholder protection as proxied
by all 10 variables of the CBR Index.”

(b) Differences between EU and non-EU countries

It is also interesting to see whether countries that form part of the EU display
stronger convergence of ownership disclosure rules than the other countries in
the sample. Table 5 contrasts the evolution of ownership disclosure rules in the
10 current EU Member States in our sample against the 15 other countries in the
sample.



Table 5: EU Member States vs. Rest of the World

Year Current EU Mem- Rest of the world Difference
ber States of Means
Mean | Standard Mean | Standard
Deviation devia-
tion

1995 0.63 0.36 0.52 0.33 0.11
1996 0.68 0.29 0.53 0.31 0.14
1997 0.70 0.28 0.58 0.28 0.12
1998 0.70 0.28 0.62 0.27 0.08
1999 0.70 0.28 0.62 0.27 0.08
2000 0.75 0.17 0.65 0.21 0.10
2001 0.78 0.14 0.65 0.21 0.13*
2002 0.78 0.14 0.65 0.21 0.13*
2003 0.78 0.14 0.62 0.23 0.16*
2004 0.78 0.14 0.62 0.23 0.16*
2005 0.78 0.14 0.62 0.23 0.16*
Mean 0.73 0.14 0.61 0.25 0.12
Change 95-| +0.15 -0.22 +0.10 -0.10 -0.01
05
Tests of differences: *, **, and *** indicate whether we can reject the null
hypothesis that the means are equal at a 10%, 5% and 1% significance level

The decrease in standard deviation for EU Member States (-0.22) is considera-
bly sharper than the decrease in standard deviation for non-EU Member States
(-0.10). This confirms that countries forming part of the EU display stronger
convergence of ownership disclosure during the sample period than the other
countries in the sample.

Does this mean that changes in the ownership disclosure rules of EU Member
States during the sample period were not exogenous, but merely reflected pre-
vailing EU standards? Not necessarily. The 1988 Large Holdings Directive re-
quired EU Member States to set the disclosure threshold at 10%, while allowing
Member States to set the threshold even lower (the Directive aimed at minimum
harmonisation).** Table 5 shows that the mean score for EU Member States was
0.73. Coupled with the low standard deviation (0.14), this suggests that most
EU Member States had their disclosure threshold set at 5% for most of the sam-
ple period. This can also be seen from Table 2. Thus, even though minimum EU
standards applied during the sample period, many EU Member States exercised
their discretionary power to set their threshold at a different (lower) level. From
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this perspective, changes in the ownership disclosure rules of EU Member
States during the sample period were exogenous.

To be sure, the 2004 Transparency Directive, which superseded the Large Hold-
ings Directive, required EU Member States to set the disclosure threshold at
5%. But the Transparency Directive needed to be implemented only in 2007.
While it is possible that EU Member States anticipated the Transparency Direc-
tive by setting their disclosure threshold at 5% before 2007, the data indicates
that this is unlikely. Table 2 shows that the bulk of EU Member States had their
disclosure threshold set at 5% as early as 1995, almost a decade before the
Transparency Directive was adopted.

This is different for the three EU countries (Latvia, Slovenia and the Czech Re-
public) that joined the EU only in 2004. In 1995, the beginning of the sample
period, none of these had their disclosure threshold set at 5%. It is plausible that
the subsequent lowering of the disclosure threshold by these countries was
driven by a desire to conform to EU standards in preparation of their accession
to the EU. This would be consistent with a study by Pistor et al. on the protec-
tion of shareholder rights in transition economies (including these three coun-
tries). They find that that “substantial efforts have been made to strengthen
shareholder rights since the inception of economic reforms” and note that
“European harmonization guidelines have unleashed what some commentators
have 4(:2alled a tornado of legislative activities in the countries wishing to join the
EU”.

(c) Differences between legal origins

Finally, it is interesting to see whether countries with a common law origin
have, on average, more stringent ownership disclosure rules than countries with
a civil law origin, as the legal origins theory proposed by La Porta et al. predicts
they would.*® A major problem of the common law/civil law divide is that in
reality, most legal systems are hybrids. For instance, South African law derives
from both civil law and common law traditions; Japanese company law used to
be based on the German model, but since the 1950s has been heavily influenced
by US law; Swiss company law is influenced by UK company law and, due to
the influence of the EU, UK law itself has become more “continental”.** There-
fore, more precise, but related, criteria need to be used than the mere distinction
between common law and civil law countries. The most obvious one is “lan-
guage”, because most English-speaking countries are common law countries.*
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Table 6 shows the evolution of ownership disclosure rules for countries that
have English as at least one of its official languages (Canada, India, Malaysia,
Pakistan, South Africa, UK, US) and the rest of the world.

Table 6: English-Speaking Countries vs. Rest of the World

Year English-speaking Rest of the world Difference
countries of
Mean Standard Mean Standard means
deviation devia-
tion

1995 0.64 0.32 0.53 0.35 0.12
1996 0.64 0.32 0.57 0.31 0.07
1997 0.64 0.32 0.63 0.27 0.02
1998 0.64 0.32 0.65 0.26 -0.01
1999 0.64 0.32 0.65 0.26 -0.01
2000 0.71 0.17 0.68 0.21 0.03
2001 0.71 0.17 0.69 0.20 0.02
2002 0.71 0.17 0.67 0.20 0.02
2003 0.71 0.17 0.67 0.23 0.05
2004 0.71 0.17 0.67 0.23 0.05
2005 0.71 0.17 0.67 0.23 0.05
Mean 0.68 0.25 0.64 0.24 0.04
Change 95-| +0.07 -0.15 +0.15 -0.12 -0.07
05
Tests of differences: *, **, and *** indicate whether we can reject the null
hypothesis that the means are equal at a 10%, 5% and 1% significance level

Table 6 shows that on average, English-speaking countries have slightly more
stringent ownership disclosure rules. But this was not consistently the case
throughout the sample period, and over time the difference between the two
groups appears to have become smaller. Be this as it may, the results are not sta-
tistically significant. This suggests that the common law/civil law divide is not
helpful in explaining differences between countries” ownership disclosure rules.

4. Conclusion
This Section has used the CBR shareholder protection index in order to show
how ownership disclosure rules have evolved over time. The general trend is

that countries have lowered the threshold that triggers ownership disclosure.
The results indicate that developed and EU countries provide stricter rules on

12



ownership disclosure than the others countries of our sample. The results also
indicate that by 2005, the end of the sample period, there was strong conver-
gence towards the 5% level for initial ownership disclosure.

D. OWNERSHIP DISCLOSURE RULES IN CONTEXT

In this Part, we place the data in context by exploring the relationship between
ownership disclosure rules and other features of the corporate governance land-
scape. Thus, we examine the relationship between ownership disclosure rules
and other measures of shareholder protection. We also analyse the relationship
between ownership disclosure rules and other legal and economic variables,
such as ownership concentration.

1. Relation to Other Measures of Shareholder Protection

To explore the relationship between ownership disclosure rules and other meas-
ures of shareholder protection, we have computed the correlation between the
variable for ownership disclosure and the other variables included in the CBR
Index for 1995 and 2005. The coding for these variables is explained in the Ap-
pendix. Table 7 presents the results.

Table 7: Correlation with other variables

Variable Correlation coeffi-
cient

1995 2005

1. Powers of the general meeting for de facto | 0.286 -0.059

changes

2. Agenda setting power 0.063 0.004

3. Anticipation of shareholder decision facilitated 0.433 -0.062

4. Prohibition of multiple voting rights (super voting | 0.090 -0.256

rights)

5. Independent board members 0.080 0.094

6. Feasibility of directors' dismissal -0.065 0.141

7. Private enforcement of directors’ duties (derivative | 0.414 0.084

suit)

8. Shareholder action against resolutions of the gen- | 0.414 0.489

eral meeting

9. Mandatory bid 0.545 0.390

13



One could imagine that different countries prefer different forms of shareholder
protection. Thus, these different forms could be substitutes and one would ex-
pect a negative correlation coefficient. However, Table 7 shows the opposite re-
sult: the law on ownership disclosure is mostly positively related to each of the
other forms of shareholder protection (shaded fields). Thus, we find that across
countries, different ways of protecting shareholders generally complement each
other.

Further, notice the relatively large correlation between the variables for owner-
ship disclosure and mandatory bid. Possibly, this correlation is due to the fact
that ownership disclosure, to some extent, supports enforcement of the manda-
tory bid by exposing stakebuilding.*® More generally, one could argue that what
ownership disclosure rules and the mandatory bid rule have in common is that
they both provide a certain degree of protection for minority shareholders
against large shareholders.*” This is also a feature of the variable ‘Shareholder
action against resolutions of the general meeting’, which is also strongly corre-
lated with ownership disclosure.

2. Relation to Other Legal and Economic Variables

This section turns to the relationship between the stringency of ownership dis-
closure rules and other legal and economic variables. It is difficult to establish
whether there is a causal link between the legal rules on ownership disclosure,
ownership structure and economic development, since there are likely to be mu-
tual interdependencies between these three factors.”® Therefore, we do not use
regression analyses to test for causality. Instead, we focus on correlations be-
tween legal and economic variables. Table 8 shows the descriptive data on the
relevant variables, and Table 9 presents the correlation between these variables
and ownership disclosure rules.

14



Table 8: Descriptive Data on Other Legal and Economic Variables

Coun- Ownership Structure Other Variables
tries Widely | Widely For- Rule | Enforce- | Stock
held held eign- |of Law | mentof | market
firms | firms | owned | 2005> | securities | cap.
1995% | 2002*° | firms law 2005
2005°! 2006°°
Argen- 0.00 0.00 0.20 34
tina -0.55 $15,984
Brazil n/a n/a 0.14 -0.45 $35,260 54
Canada 0.60 0.50 0.15 1.75 $83,932 131
Chile n/a n/a 0.12 1.16 $67,137 115
China n/a n/a 0.14 -0.42 n/a 35
Czech n/a n/a 0.14 31
Rep. 0.74 $41,685
France 0.60 0.30 0.09 1.33 $29,205 82
Germany 0.50 0.35 0.13 1.73 $22,196 44
India n/a n/a 0.09 0.13 n/a 68
Italy 0.20 0.15 0.11 0.52 $60,552 45
Japan 0.90 0.50 0.06 1.35 $15,905 104
Latvia n/a n/a 0.09 0.47 n/a 16
Mexico 0.00 0.00 0.04 -0.51 $52,494 28
Malaysia n/a 0.01 0.07 0.56 nfa| 131
Nether- 0.30 0.30 0.06 94
lands 1.72 | $138,785
Pakistan n/a n/a 0.02 -0.87 n/a 42
Russia n/a n/a 0.07 -0.88 n/a 72
Slovenia n/a n/a n/a 0.79 n/a 22
S. Africa n/a n/a 0.01 0.18| $118,453 233
Spain 0.35 0.15 0.11 1.10 $29,931 85
Sweden 0.25 0.00 0.03 1.79 $24,354 110
Switzer- 0.60 0.50 0.12 252
land 1.97 $31,418
Turkey n/a n/a 0.04 0.08 | $45417 33
UK 1.00 0.90 0.09 1.63 $65,507 136
us 0.80 0.80 0.03 1.52 $76,459 137
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Table 9: Correlation between ownership disclosure rules and other variables

Variable | Correlation coefficient™
Ownership Structure
Widely held firms 1995 041
Widely held firms 2002 0.13
Foreign-owned firms 2005 0.05
Other Variables
Stock market capitalisation 2005 0.08
Enforcement of securities law -0.09
2006°°
Rule of law 2005 0.30

(@) Interpretation of correlation with ownership structure

Ownership disclosure can be a useful means to protect minority shareholders
against controlling shareholders,”” which is why we might expect ownership
disclosure rules to be more stringent in countries with concentrated ownership
than in countries with dispersed ownership. Indeed, a previous study using the
CBR dataset found that in general, minority shareholder protection is stronger
in countries with concentrated ownership than in countries with dispersed own-
ership.”® Interestingly, though, Table 9 shows a positive correlation between
countries’ degree of dispersed ownership and the stringency of their ownership
disclosure rules. This suggests that ownership disclosure rules are not more
stringent in countries with concentrated ownership than in countries with dis-
persed ownership.*

One explanation could follow from the law and finance literature: ownership
disclosure rules protect shareholders (and these rules are also positively corre-
lated with other forms of shareholder protection®). Thus, in countries with bet-
ter shareholder protection, more people may invest in companies, which subse-
quently may lead to more dispersed share ownership.®* The evidence does not
provide unanimous support for this theory, however, since it has not been found
that the CBR Index matters for financial development.?? It is therefore also
worth considering the alternative causality story, namely that lawmakers react
to particular ownership structures of firms.

One possibility, then, would be that the relative stringency of ownership disclo-
sure rules in countries with dispersed share ownership could be explained by the
fact that in addition to protecting minority shareholders, ownership disclosure
can improve market efficiency.® Countries with dispersed ownership may be
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particularly concerned with improving market efficiency through stringent
ownership disclosure rules, because on average, firms depend more on outside
equity and market efficiency ultimately reduces the cost of capital.** Indeed, the
recent suggestion by Mary Schapiro, chair of the US Securities and Exchange
Commission (SEC), that US ownership disclosure rules may need to be tight-
ened in order to create more transparency on equity derivatives, appears to have
been based in large part on concerns about fair and orderly markets and capital
formation.®

Another possibility is that the higher level of ownership disclosure in dispersed
ownership countries can be explained by public choice theory. As noted by
Bebchuk and Neeman, lobbying activities may play a key role in the legislative
process that determines a country’s level of investor protection, since voters
usually pay little attention to investor protection issues.”® Because ownership
disclosure functions as an early warning system to management of the target,
managers have an interest in lobbying for stringent ownership disclosure rules.®’
Indeed, it has been argued that narrow interest group concerns motivated the
regulatory process that produced the US ownership disclosure rules back in the
1960s, and that incumbent management had a particularly strong influence.®

Conversely, in countries with concentrated ownership, controlling shareholders
may lobby against stringent ownership disclosure rules, because “once compa-
nies have raised external equity, entrepreneurs have the incentive to weaken in-
vestor protection to increase their private benefits.”® This is illustrated by a
study of the implementation of the Takeover Directive in continental Europe,
which notes that the resulting regulation “appears to favour the subjects more
likely to exercise a significant political influence on the rulemaking process” —
i.e., entrenched controlling shareholders.”

Table 9 also reports the relationship between ownership disclosure rules and the
percentage of foreign-owned firms. On the one hand, one might expect a nega-
tive relationship because foreign investors may wish to remain anonymous. On
the other hand, transparency might attract foreign investments and therefore one
may expect a positive relationship. Indeed, a recent survey among institutional
investors shows that they consider such transparency important for their in-
vestment decisions.”* Our data show, however, neither a strong positive nor
negative relationship. This suggests that the extent of foreign investment is re-
lated to other factors than ownership disclosure.
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(b) Interpretation of correlation with other variables

Table 9 shows that there is hardly any correlation between the variable for own-
ership disclosure and the variable for stock market capitalisation. This is consis-
tent with Armour et al.’s finding of no significant positive relationship between
the CBR Index and various stock market indicators in the decade to 2005."

If we were to assume that, as a general matter, shareholder protection does posi-
tively impact stock market capitalisation, as the law and finance literature sug-
gests,” the question would arise as to why our results do not show a positive
correlation between the variable for ownership disclosure and the variable for
stock market capitalisation. One possible explanation is that in order for owner-
ship disclosure rules to have such a positive impact on stock market capitalisa-
tion, they need to be vigorously enforced. Indeed, an empirical study by Pistor
et al. on legal change in transition economies from 1992 through 1998 con-
cludes that while transition economies may have high levels of investor protec-
tion (as proxied, inter alia, by ownership disclosure rules) on the books, the de-
velopment of their financial market is constrained by the absence of effective
legal institutions.” The fact that ownership disclosure rules are not always vig-
orously enforced is illustrated by an empirical study of corporate governance in
Central and Eastern European countries: even as most of these countries had set
their threshold for disclosure at 5% by 2002, the identity of the ultimate owner
was still undisclosed due in part to the laxity in enforcement of disclosure.”

Consistent with these studies, Table 9 indicates that there is no correlation be-
tween the variable for ownership disclosure and the variable for enforcement of
securities law. On this basis, one might conclude that countries that have rela-
tively stringent ownership disclosure rules need not also have relatively intense
enforcement. Our results do not provide unanimous support for this conclusion,
however, because Table 9 also reveals a positive correlation between the strin-
gency of countries’ ownership disclosure rules and the rule of law. Given that
there is a strong correlation between countries’ rule of law and their level of de-
velopment™®, this particular finding is consistent with our earlier finding that
devel%ped countries, on average, have more stringent ownership disclosure
rules.

3. Conclusion
The law on ownership disclosure is positively related to other measures of

shareholder protection. In particular, we observe a strong positive relationship
between ownership disclosure rules and variables that protect minority share-
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holders against large shareholders. Perhaps, surprisingly, there is also a positive
relationship between the rules on ownership disclosure and widely held owner-
ship. This could be interpreted as a confirmation of the law and finance litera-
ture, but not necessarily so. After all, politics or other factors could also explain
why countries with dispersed shareholder ownership are more likely to provide
strict rules on ownership disclosure. Indeed, non-quantitative research shows
that various factors contribute to the dispersion of shareholder ownership, with
shareholder protection playing a minor role.”

Finally, our results indicate that there is hardly any correlation between the
variable for ownership disclosure and the variable for stock market capitalisa-
tion. The two might be unrelated, as previous studies using the CBR dataset
suggest. By contrast, if we were to assume that ownership disclosure rules do
have a positive impact on stock market capitalisation, one possible explanation
for why our data does not show a positive correlation between the two variables
Is that in order for ownership disclosure rules to have such impact, they need to
be vigorously enforced.

E. THE FUTURE OF OWNERSHIP DISCLOSURE RULES

Our analysis shows that by 2005, there was strong convergence around the
5% level for initial ownership disclosure.” In recent years, however, some
countries have further lowered the disclosure threshold. A survey conducted
among EU Member States shows that by 2008, six countries had their thresh-
olds set at 3% or even 2%, while another recent survey shows that outside the
EU, too, there are countries whose threshold is now below 5%.%° Driven by
concerns over hedge fund activism, others may soon follow suit.** Indeed, the
European Securities Markets Expert Group has stated that “[ijmportant financial
markets are converging to 3%”, and that “it is important that the others (...) fol-

low as soon as possible”.®

Yet, while we may witness convergence toward the 3% level in the future, it
appears unlikely that there will be many countries setting their disclosure
threshold at an even lower level. A threshold of, say, 1%, may tip the scale and
cause the benefits of disclosure to be exceeded by the costs (such as compliance
costs and reduced incentives to search for information on the fundamental value
of firms).*® Indeed, more shareholder protection need not necessarily be better.**
Ideally, the evolution of ownership disclosure rules ends not at a point where a
“maximum” but an “optimum” has been found.®

19



It can be expected, though, that beyond this point, the evolution of ownership
disclosure rules will continue in other dimensions. As will be explained below,
besides the height of the disclosure threshold, there are two other aspects of
ownership disclosure rules that particularly affect their stringency: the definition
of the %ake that triggers disclosure and the scope of the actual disclosure obli-
gation.

1. The Definition of the Stake that Triggers Disclosure

In its most straightforward form, a disclosure obligation is triggered upon ac-
quiring a certain number of voting rights attached to shares. But as ownership
disclosure rules become more sophisticated, the disclosure obligation will no
longer be triggered only as the result of holding voting rights. Rather, it will be
triggered as the result of obtaining access to voting rights, whether directly or
indirectly. This is key to ensuring that the ultimate owner (i.e. the beneficial
owner) can be identified.

Indeed, in the absence of ownership disclosure rules with a sufficiently broad
definition of the stake that triggers disclosure, it can be quite challenging to
identify the ultimate owner. This could be an explanation for why a 1997 study
on transparency of ownership structures of EU listed firms found that “[t]he
disclosed identity of the agent who has ultimate control over a significant voting
block is not entirely reliable in any of the Member States that were surveyed.”®’

An example of an expanded definition is when a disclosure obligation is also
triggered as a consequence of “acting in concert” with others who hold voting
rights. The ambiguity of the term “acting in concert”, and the resulting contro-
versies, serve as a powerful reminder that while it is important to have a defini-
tion that is sufficiently broad, it is also key to avoid a definition that is overly
broad. Otherwise, ownership disclosure rules risk stiffening communication be-
tween shareholders whose aim is merely to coordinate their monitoring efforts,
not to gain control over the firm.2® The same applies to mandatory bid rules,
which typically can also be triggered by acting in concert.

Another example of an expanded definition is when a disclosure obligation is
also triggered upon acquisition of equity derivatives that grant a right to acquire
voting rights, such as physically settled options.®® As mentioned in the Introduc-
tion, the FSA has recently taken this one step further. Under UK rules, a disclo-
sure obligation is now also triggered upon acquisition of cash-settled equity de-
rivatives such as contracts for difference (Cfd), merely because these imply the
possibility of obtaining access to voting rights.*® Access can potentially be ob-
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tained by instructing the Cfd-writer how to exercise the voting rights attached to
the underlying shares held by the Cfd-writer as a hedge, or acquiring these
shares once the contract expires and the Cfd-writer needs to unwind his posi-
tion.”> The European Securities Markets Expert Group has recently recom-
mended that the Transparency Directive be amended along the same lines.”

The measure of ownership disclosure that we have used for our analysis has fo-
cused solely on the threshold percentage for disclosure. To measure the strin-
gency of ownership disclosure rules more precisely, future empirical research
will also have to take into account the breadth of the definition of the stake that
triggers disclosure. The study by La Porta et al. of disclosures to be made when
a firm goes public, referred to earlier, has made a first attempt at this. The study
uses a variable that equals 1 if a country’s ownership disclosure rules require
disclosure by shareholders who directly or indirectly control 10% of the shares,
and that equals 0.5 “if reporting requirements for the Issuer’s 10% shareholders
do not include indirect ownership or if only their aggregate ownership needs to

be disclosed”.*

Despite the reference to indirect share ownership, the variable appears insuffi-
ciently specific to capture relevant differences between countries in this respect.
Ownership disclosure obligations in virtually every country are triggered by at
least some form of indirect ownership. This becomes clear from the fact that not
one of the 49 countries surveyed by La Porta et al. is attributed a score of one-
half (and the vast majority are attributed a score of one).** It also becomes clear
from the CBR dataset. Although only information on threshold percentages was
requested, most country reporters have provided additional information on the
relevant ownership disclosure rules. In nearly every instance where they have
done so, the information refers to “direct or indirect” ownership or to the “bene-
ficial owner”.*> The real question, therefore, is not whether ownership disclo-
sure rules are also triggered by indirect ownership, but how effective these rules
are at identifying the ultimate owner. The challenge for future empirical studies
will be to define a variable that adequately measures this.

2. The Scope of the Actual Disclosure Obligation

The other major aspect of ownership disclosure rules that affects their strin-
gency concerns the scope of the actual disclosure obligation. This refers to the
amount of information that needs to be disclosed once the disclosure obligation
Is triggered and the notification needs to be made. The two primary disclosure
items are the identity of the acquirer and the number of voting rights acquired,
typically expressed as a percentage of the total number of voting rights. Some
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countries, however, also require disclosure of, for example, the number of
shares held,® the purpose of acquisition,” or related financial arrangements.®
Here too, concerns over hedge fund activism seem to be driving regulators to-
wards expanding the scope of the actual disclosure obligation.”

The way in which countries can be expected to expand the scope of the actual
disclosure obligation will depend on the specific functions of ownership disclo-
sure they wish to reinforce. Suppose that a given country has a large population
of firms that deviate from one share-one vote. If the regulator in that country is
concerned with reinforcing the function of promoting market efficiency though
accurate share prices,'® it may make sense to require that shareholders disclose,
in addition to the number of voting rights held, the number and class of shares
held. This way, the market is enabled to more accurately assess the incentives of
the relevant blockholder, the likely agency costs deriving from the ownership
structure and hence the implications for the value of the share.

For the same reason, regulators in some countries may require that shareholders
disclose, in addition to the number of voting rights held, related financial ar-
rangements.™ This could, at least to some extent, mitigate concerns about
empty voting. Empty voting may occur for example when shareholders have
hedged their economic exposure by way of equity derivatives.'®® By requiring
such shareholders to disclose related financial arrangements, the market, the is-
suer and regulators are alerted of the potential of empty voting."® Of course,
such disclosure requirements need to yield sufficiently specific information. In
the case of Perry/Mylan, a famous (near-)instance of empty voting in the US,
the dif&losed information was opaque, and therefore of limited value in this re-
spect.

Alternatively, suppose that a regulator is concerned with reinforcing the func-
tion of promoting corporate governance by enabling communication between
issuers and large shareholders.'® For such country, it may make sense to require
shareholders to disclose the purpose of their acquisition.’® This way, issuers are
enabled to reach out to dissenting blockholders at an early stage. Another way
to facilitate communication between issuers and large shareholders is to enable
issuers to identify such shareholders by granting them a statutory right to re-
quest extensive information from anyone the issuer believes to be interested in
its shares, as exists in the UK.’ The fact that issuers are keen on taking meas-
ures to obtain such information is illustrated by the fact that in the US, many is-
suers have amended their bylaws calling for proxy contest proponents to in-
clude, in their required advance notice of matters they propose to bring to a
shareholder meeting, extensive information concerning their interest such as in-
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formation on whether and to what extent equity and voting interests are decoup-
led."®®

As a final example, regulators concerned with reinforcing the function of pro-
moting corporate governance by enabling monitoring of controlling sharehold-
ers’ behaviour may require such shareholders to disclose additional information.
This is illustrated by the European Commission’s proposal for a directive on al-
ternative investment fund managers, referred to in the Introduction.'® While it
remains to be seen whether the proposal will be adopted, the opposition thus far
has focused primarily on key issues such as restrictions on leverage and com-
pensation.™™ It may therefore well be that the proposed disclosure rules will be
adopted, and that fund managers will be obliged to disclose, for example, a pol-
icy for preventing and managing conflicts of interests.

We do not suggest that the benefits of these examples of expanded ownership
disclosure rules outweigh the costs.*** Rather, our point is that even though dis-
closure thresholds are unlikely to be lowered significantly in the future, as long
as financial innovation and market practices continue to undermine transpar-
ency of major share ownership, we can expect ownership disclosure rules to
evolve. This evolution is likely to take place along the lines set out in this sec-
tion.

F. CONCLUSION

Ownership disclosure rules across countries have become more stringent be-
tween 1995 and 2005. A breakdown of the results suggests that the degree of
countries” economic development is a relevant factor in explaining the differ-
ences between countries: developed countries tend to have more stringent own-
ership disclosure rules than transition and developing countries. The differences
have become smaller over time, though, as most countries had settled for a 5%
threshold for ownership disclosure by the end of the sample period. Conver-
gence has also taken place within the European Union, where, interestingly,
Member States have consistently set lower thresholds for disclosure than re-
quired by the European minimum rules in force during the sample period.

Furthermore, we have observed a large positive correlation between the variable
for ownership disclosure and other variables that protect minority shareholders
against controlling shareholders. The data also indicates that the stringency of
countries’ ownership disclosure rules is positively correlated to the degree of
dispersed ownership. We have advanced two possible explanations for this. The
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first is that countries with dispersed ownership care more about ownership dis-
closure because such rules contribute to the efficiency of capital markets and
thus lower the cost of outside equity. The second is based on public choice the-
ory, and posits that in countries with dispersed ownership, incumbent manage-
ment lobbies for stringent ownership disclosure rules because such rules can
shield management from hostile takeover attempts by alerting them of stake-
building.

While our data indicates that there was convergence around the 5% level for ini-
tial disclosure by 2005, more recent developments suggest that in the future,
countries” ownership disclosure rules may converge around the 3% level. It ap-
pears likely that beyond that point, the evolution of ownership disclosure rules
will shift entirely to other aspects affecting their stringency. In particular, we
can expect regulators to respond to financial innovation by expanding the defi-
nition of the stake that triggers disclosure, so as to ensure that the ultimate
owner can be identified. Regulators may also require that more information be
disclosed when the notification is made, so as to enable other investors and is-
suers to adequately assess the implications of major share ownership. Accord-
ingly, future empirical research of ownership disclosure rules will have to focus
not only on the threshold for disclosure, but also on these two dimensions of
ownership disclosure rules affecting their stringency.
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APPENDIX

CBR EXTENDED SHAREHOLDER PROTECTION INDEX!?

Variables Description
1. Powers of | If the sale of more than 50 % of the company’s assets re-
the general quires approval of the general meeting it equals 1; if the sale

meeting for de
facto

of more than 80 % of the assets requires approval it equals
0.5; otherwise 0

changes'®
2. Agenda set- | Equals 1 if shareholders who hold 1 % or less of the capital
ting power™ | can put an item on the agenda; equals 0.75 if there is a hur-

dle of more than 1 % but not more than 3%; equals 0.5 if
there is a hurdle of more than 3 % but not more than 5%;
equals 0.25 if there is a hurdle of more than 5% but not more
than 10 %; equals O otherwise.

Please also indicate the exact percentage

3. Anticipation
of shareholder
decision facili-
tated™™

Equals 1 if (1) postal voting is possible or (2) proxy solicita-
tion with two-way voting proxy form'*® has to be provided
by the company (i.e. the directors or managers); equals 0.5 if
(1) postal voting is possible if provided in the articles or al-
lowed by the directors, or (2) the company has to provide a
two-way proxy form but not proxy solicitation; equals 0 oth-
erwise.

4. Prohibition
of multiple
voting rights
(super voting
rights)™’

Equals 1 if there is a prohibition of multiple voting rights;
equals 2/3 if only companies which already have multiple
voting rights can keep them; equals 1/3 if state approval is
necessary; equals O otherwise.

5. Independent

Equals 1 if at least one half of the board members™ must be

board mem- independent; equals 0.5 if 25 % of them must be independ-
bers™® ent;** equals 0 otherwise.

6. Feasibility | Equals O if good reason is required for the dismissal of di-
of directors' rectors;*?! equals 0.25 if directors can always be dismissed
dismissal but are always compensated for dismissal without good rea-

son;'# equals 0.5 if directors are not always compensated

for dismissal without good reason but they could have con-
cluded a non-fixed-term contract with the company;'®
equals 0.75 if in cases of dismissal without good reason di-
rectors are only compensated if compensation is specifically




contractually agreed; equals 1 if there are no special re-
quirements for dismissal and no compensation has to be
paid.

Note: If there is a statutory limit on the amount of compen-
sation, this can lead to a higher score.

7. Private en-
forcement of
directors' du-
ties (derivative
suit)'?*

Equals O if this is typically excluded (e.g. because of strict
subsidiarity requirement, hurdle which is at least 20 %);
equals 0.5 if there are some restrictions (e.g. certain percent-
age of share capital;'*® demand requirement); equals 1 if pri-
vate enforcement of directors’ duties is readily possible.

8. Shareholder
action against
resolutions of
the general
meeting®!

Equals 1 if every shareholder can file a claim against a reso-
lution by the general meeting;'*® equals 0.5 if there is a
threshold of 10 % voting rights;**" equals 0 if this type of

shareholder action does not exist.

9. Mandatory
bid128

Equals 1 if there is a mandatory public bid for the entirety of
shares in case of purchase of 30% or 1/3 of the shares;
equals 0.5 if the mandatory bid is triggered at a higher per-
centage (such as 40 or 50 %); further, it equals 0.5 if there is
a mandatory bid but the bidder is only required to buy part
of the shares; equals O if there is no mandatory bid at all.
Please also indicate the exact percentage.

10. Disclosure
of major share
ownership*®

Equals 1 if shareholders who acquire at least 3 % of the
companies capital have to disclose it; equals 0.75 if this con-
cerns 5 % of the capital; equals 0.5 if this concerns 10 %;
equals 0.25 if this concerns 25 %; equals 0 otherwise

Please also indicate the exact percentage.

! Organisation for Economic Co-Operation and Development (OECD), Princi-
ples of Corporate Governance (2004), 51.
2 FSA, Disclosure of Contracts for Differences, Consultation and Draft Hand-
book Text (CP 07/20) (2007).
3 FSA Handbook, DTR 5.3.1.

* European Commission, Proposal for a Directive on Alternative Investment
Fund Managers (2009). For other proposals, see eg, Irish Takeover Panel, Con-
sultation Paper Disclosure of Dealings and Interests in Derivatives and Options



- proposals to Amend the Takeover Rules (2008) (proposing to expand the scope
of the Irish takeover rules to include cash-settled equity derivatives); Dutch
Ministry of Finance, Wijziging van de Wet op het financieel toezicht, de Wet gi-
raal effectenverkeer en het Burgerlijk Wetboek naar aanleiding van het advies
van de Monitoring Commissie Corporate Governance Code van 30 mei 2007
(2009) (proposing that investors be required to disclose whether or not they
agree with the company’s strategy when they disclose the acquisition of a sub-
stantial interest).

> See supra Section A and infra Section C and Appendix.

® This risk of minority shareholder abuse by blockholders is exacerbated when
blockholders have not only significant informal power over the board but also
significant formal power, as is the case in many Continental European coun-
tries, especially when compared to the US. See S Cools, “The Real Difference
in Corporate Law Between the United States and Continental Europe: Distribu-
tion of Powers” (2005) 30 Delaware Journal of Corporate Law, 679, 738-750.

" Two other empirical studies include variables for ownership disclosure in their
indices. The first is a measure of investor protection through securities laws: R
La Porta, F Lopez-De-Silanes and A Shleifer, “What Works in Securities
Laws?” (2006) 61 Journal of Finance 1, 3 (for a critique, see M Siems, “What
Does Not Work In Comparing Securities Laws: A Critique on La Porta et al’s
Methodology”, (2005) 16 International Company and Commercial Law Review
300. In this study, La Porta et al focus on “the agency problem between pro-
spective investors in an initial public offering and the ‘promoter’ who offers
shares for sale”. The second is a measure of shareholder protection from self-
dealing by corporate insiders through corporate law: S Djankov, R La Porta, F
Lopez-de-Silanes and A Shleifer, “The Law and Economics of Self-Dealing”
(2008) 88 Journal of Financial Economics 430, 432.

® M Siems, “Shareholder Protection Around the World (‘Leximetric 11’)” (2008)
33 Delaware Journal of Corporate Law 111, 119.

® M Schouten, “The Case for Mandatory Ownership Disclosure” (Working Pa-
per 2009, available at http://ssrn.com/abstract=1327114), 34-43 (also forthcom-
ing in (2009) Stanford Journal of Law, Business and Finance).

% G Ferrarini and P Giudici, “Financial Scandals and the Role of Private En-
forcement: The Parmalat Case”, in J Armour and J McCahery (eds), After En-
ron (Oxford, Hart Publishing 2006), 116 (noting that one of the causes of the
demise of Parmalat was that funds were being diverted to Tanzi family mem-
bers and their private companies).



" The importance of ownership disclosure for these purposes has recently been
underlined by a high profile case in which Goldman Sachs and ABN AMRO
were found liable in connection with the IPO of an internet company in 2000,
because the prospectus failed to adequately disclose the particulars of a reduc-
tion of the CEQO’s ownership stake prior to the IPO. Dutch Supreme Court, 27
November 2009, LIJN BH2162 (in this particular case, the court considered that
the relevance of the information derived not from agency considerations but
from the fact that the transaction conveyed information about the CEQO’s valua-
tion of the company. This is what is referred to later in this section as ownership
disclosure’s function of providing information on trading interest).

12 Schouten, supra n 9, at 10.

13 See, eg, A Brav, W Jiang, RS Thomas and F Partnoy, “Hedge Fund Activism,
Corporate Governance, and Firm Performance” (2006) 63 Journal of Finance
1729, 1755 (using a sample consisting of 1,059 hedge fund-target pairs for the
period 2001-2006, the authors measure effects of Schedule 13D filings and
document abnormal return of approx. 2.0% on the filing day and the following
day; afterwards, the abnormal returns keep trending up to a total 7.2% in twenty
days).

 For a discussion, see Schouten, supra n 9, 11-20.

> See MB Fox, “Civil Liability and Mandatory Disclosure” (2009) 109 Colum-
bia Law Review 237, 252-69 (offering an explanation of how market efficiency
can contribute to a more efficient allocation of resources in the economy).

' A Ferrell, “The Case for Mandatory Disclosure in Securities Regulation
around the World” (2007) 2 Brooklyn Journal of Corporate, Financial and
Commercial Law 81, 89. See also Djankov et al, supra n 7, 437 (building a self-
dealing index that includes variables for ownership disclosure in periodic filings
because “periodic disclosure obligations can facilitate the scrutiny of related-
party transactions by outside shareholders” and can thus enable minority share-
holders to prove wrongdoing).

"D Brandeis, Other People’s Money and How the Bankers Use It (New York,
Frederick A Stokes Company, 1914), 92.

8 PL Davies, Gower’s Principles of Modern Company Law (London, Sweet &
Maxwell, 6th edn, 1997), 485.

¥ Ownership disclosure also functions as an early warning system when a take-
over is not imminent but corporate control may nevertheless be affected, such as
when activist hedge funds appear. The initial threshold for disclosure is not all
that matters in this regard; the definition of acting in concert may be as impor-



tant, given the tendency of hedge funds to operate in “wolf packs”. See infra
note 88 and accompanying text.

2 M Siems, Convergence in Shareholder Law (Cambridge University Press
2008), 135.

*! 1bid, 135.

* 1bid, 132-147.

2 pProposal for a Directive of the European Parliament and of the Council on the
Harmonisation of Transparency Requirements with Regard to Information
About Issuers Whose Securities are Admitted to Trading on a Regulated Mar-
ket, at 19, 25 COM (2003) 138 final (March 26, 2003).

?* See infra Section D 2 and Section E.

2 http://www.cbr.cam.ac.uk/pdf/Extended-Shareholder-Protection-Index.pdf.

% p Lele and M Siems, “Shareholder Protection: A Leximetric Approach”
(2007) 7 Journal of Corporate Law Studies 17, 25-30; Siems, supra n 8, 116-
21; J Armour, S Deakin, P Lele and M Siems, “How Do Legal Rules Evolve?
Evidence from a Cross-Country Comparison of Shareholder, Creditor, and
Worker Protection” (2009) 57 American Journal of Comparative Law 579, 599-
604.

%" The full index is included in the Appendix.

8 | a Portaetal, supran 7, 6.

9 \We also believe that for our purposes, the definition we use is also preferable
to the one used in La Porta et al’s anti-self-dealing index. While this index con-
sists of three sub-variables relating to disclosure of ownership in the issuer,
these only refer to periodic disclosure obligations by the issuer, not ad hoc dis-
closure by the relevant shareholder. Djankov et al, supra n 7, 434.

% In fairness, the variable used in La Porta et al’s investor protection index does
address the issue of whether indirect share ownership also triggers a disclosure
obligation, whereas the variable used in the CBR Index does not. However, as
will be argued below, La Porta et al’s variable is insufficiently specific to cap-
ture relevant differences between countries in this respect (see infra n 93 and
accompanying text).

3! Sources: CBR Index, supra n 25; La Porta et al, supra n 7, 6 (data available at
http://www.economics.harvard.edu/faculty/shleifer/files/securities_datal.xIs).

32 See supra Section C 1.

33 See CBR Index, supra n 25.

3 See articles 109-111 of the 2005 Mexico Stock Markets Act (in force since
June 2006).



% Regressing mean on year and a constant term produces the result that the
mean is statistically significant at the 1% level (t-value 4.423).

% Regressing standard deviation on year and a constant term produces the result
that the standard deviation is statistically significant at the 1% level (t-value -
4.81).

3" The Russian Securities Law introduced in 1996 set the initial disclosure at
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