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Abstract

Is public ownership or privatisation better, and when? The 20" century was like
a pendulum, swinging between narratives that we must abolish private
ownership in the means of production, to saying there “are virtually no limits on
what can be privatized’, and hovering as if ready to swing again. By contrast,
this paper shows that outcomes improve and costs decrease when enterprises are
publicly owned, if property is ‘non-accessible’. Otherwise private ownership is
better. Property is ‘non-accessible’ if an enterprise is a skill-based, natural, or
network monopoly. Property is ‘accessible’ if people can buy land or capital,
source materials or vehicles, or get skills or knowledge to start up a business.
Then, competition channels private greed into the public good. This paper
contends that data lets us move beyond ideological clash, and gives answers that
practically assist policy, to fill the gaps in human rights and market failure
frameworks. For example, water is 90% publicly owned in wealthy countries,
with lower bills and better outcomes. For rail, fares are lower with greater
electrification if tracks and operators are public. For electricity, bills are lower
with more renewables if grids and a retail option are public. For telecom
networks, public ownership tends to reduce bills and raise internet speed. Most
wealthy countries hold non-accessible property in public hands, and do better
for it.

Three further principles are crucial if circumstances change. First, technology
can change what is accessible property, such as renewables making electricity
generation competitive, or big tech data creating new monopolies. So, law must
respond to tech. Second, there may be good non-economic reasons, such as
protecting democracy and the environment, to change the public/private
balance. Third, good governance is distinct from wise ownership choices, and
generally supports voice for workers, as well as investors, and service-users
where competition fails. Together, good governance and wise ownership
socialise the nature of all property, and internally transform the public-private
divide. Policymakers should base decisions on the evidence of what works, and
this theory helps make those decisions.
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1. Introduction

There “are virtually no limits on what can be privatized’, wrote a World Bank chief in
1992, with as much confidence as Vladimir Lenin, who in 1920 said that ‘as long as
private property in the means of production exists’ there would be monopolist-driven,
imperialist wars.?2 The 20" century was much like a pendulum, swinging to more
nationalisation and socialism, then to more privatisation and capitalism, and then
hovering as if ready to swing again. This political conflict reflected a lack of any
theoretical consensus. Lawyers have not had much of a theory at all. Universal
human rights include education, health, food, water, housing, clothing, natural
resources, transport, communication, media, culture, and the benefits of science.® But
human rights are a destination, not a map of how to get there.* Economists have
theories of ‘market failure’, chiefly natural monopolies, public goods, externalities,
information asymmetry, macro-economic failures,® unequal bargaining power,® and
irrationality.” But ‘market failures’ indicate that we should divert from the general
laws of contract, property, and corporations. They do not tell us which legal vehicles
we should use to reach the destination. Yet in the 21% century, we have more data to
find a steady state, and better theory, based on evidence.

This paper’s theory is that if property for production is accessible on a broadly, equal
basis, private enterprise produces better outcomes at lower cost. If not, the enterprise
performs better in public hands. Property is ‘accessible’ if people can buy land and
capital, buy vehicles and materials, get a loan and raise equity, or learn skills and
knowledge, to run enterprises. Then, competition channels private self-interest into
the public good. As Adam Smith wrote, ‘the butcher, the baker or the brewer’ will
produce goods and services the public want, without overcharging customers, even if
they only do so out of ‘self-love’.® The limits are that if productive property falls
under a skill-based, natural or network monopoly — if bargaining power is structurally
unequal — it is non-accessible.® Competition will fail to channel private greed toward
the public good. Other things being equal, the enterprise will perform better in public
ownership.

This theory contends that there are, contrary to the World Bank, ‘limits on what can
be privatized’, or nationalised, because the socio-economic costs are too high if
unwise choices are made. This theory also rejects the ‘residual control’ and
‘incomplete contracting’ thesis that private contractors invariably reduce costs and
innovate more than public employees, propounded by Oliver Hart and others, if
government can set the terms in regulation.'® These were evidence-free assertions and
they misrepresent legal reality. Contrary to Lenin, this theory distinguishes the
‘means of production’ from access to those means. There is no problem with private
ownership of productive property, if access is broadly equal. In contrast to market
failure theories that say “public goods’ are ‘non-rivalrous’ and ‘non-excludable’, this
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theory contends the real issue is whether property is ‘non-accessible’. If so, it is a
public service that should be publicly owned. ‘Public good’ status is conceptually
interesting, but largely irrelevant in reality. In constitutional terms, the government
always has a duty to fulfil economic and social rights.!! The theory of ‘non-
accessible’ property helps policymakers decide what sectors should be publicly
owned, private, or a mix, to do it.

Part 2 sets out three modes of theory on public or private ownership. A first mode,
from Adam Smith on, was to list sectors that should be publicly owned, but give thin
reasons for why.*? The Italian Constitution 1947 article 43, the UK Labour Party’s
policy in 1948, and James Buchanan’s The Public Finances worked in a similar
mode. The problem is that lists with thin reasons leave little basis for lasting
consensus. Second, from John Stuart Mill it was argued that laissez faire should be
the general rule, with five exceptions.'® Today economics textbooks widely assert that
markets work, but in exceptional cases markets “‘fail’ (with natural monopolies, public
goods, externalities, unequal bargaining power, irrationality, etc) and this justifies
government ‘intervention’. The conceptual problem is that law builds markets, so
there is no state of government non-intervention. There is no such thing as ‘the’
market, which “fails’, but there are laws and institutions, of infinite variety, which
may achieve justice, or not. The practical problem is ‘market failure’ theories give us
little positive guidance on what the law should be, and it is pointless to imagine what
a fictitious market might do, instead of pursuing the public good.

So, the third mode of theory analysed the functions of property, to decide how
different types should be regulated to fulfil public goals, including human rights.
Adam Smith distinguished property for consumption from property for production
(i.e. capital). The founder of modern corporate law, A.A. Berle, then distinguished
passive property (i.e. shares or securities) from property that is actively managed.
Passive property’s function had become to distribute wealth and so, wrote Berle,
should be regulated for more equal distribution. Managed property, held by directors,
separated from investors, needs different regulation to motivate productive work.* It
IS a short step to see that if productive, managed property is also accessible this
motivates more competitive private enterprise. This leads to the hypothesis that if
there are skill-based, natural or network monopolies, property is non-accessible, and
public ownership will perform better, under standard principles of good governance.*®

Part 3 measures this hypothesis with data in OECD countries, focusing on four
enterprise sectors: water, electricity, rail, and telecoms. It maps ownership onto prices
and outcomes. We observe that wealthier democracies have an overlapping consensus
on what is publicly owned. Deviations are random. Public water is cleaner for lower
prices. Public electric grids increase the share of clean energy for lower prices. Public
railways have more electrification for lower prices. Public telecoms have higher
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internet speeds for lower prices. The list goes on, so for instance, public ownership of
health care raises life expectancy for lower costs. These patterns fit this paper’s
theory. While intense political debate remains, most wealthy democracies hold non-
accessible property in public hands, and do better for it.

Part 4 formulates three principles of enterprise ownership for changing times, and
points to future research. The principles are that (1) technology changes access to
property for production, potentially enabling more competition, or more monopolies,
(2) there can be good non-economic reasons to change the public/private balance,
such as to halt the concentration of wealth and protect democracy, or rescue the
environment and stop climate damage, and (3) the good governance of enterprise is a
separate issue to ownership, and is based on a symmetry between contribution and
voice for three key stakeholder groups: investors, workers and service-users.
Together, good governance and wise ownership socialise all property, transforming
the public and private divide, because everywhere property will be used to serve
goals of social justice. These principles, like the paper’s theory, are testable through
developing a better functional grammar of enterprise laws, mapping them over time,
and around the world, and matching data on laws with data on outcomes. Part 5
concludes.

2. Three modes of theory on public or private ownership

Before looking at data ownership and outcomes, it is useful to see how modern theory
emerged. Long ago, in ancient Athens, Plato had argued that property should be
owned by the ‘community’. Though farmers ‘must not farm in common’, they should
regard land ‘as a common possession of the entire state.”*® His pupil, Aristotle,
cautioned that ‘Property should be in a certain sense common’, but we should reject
‘excessive unification of the state’. If “‘everyone has a distinct interest,” said Aristotle,
‘men will not complain of one another and they will make more progress, because
every one will be attending to his own business.’*” These behavioural theories still
hold truth, yet gave no answer about when ‘unification in the state’ became
‘excessive’. They could not foresee today’s state and corporate production on a mass
scale.'® That began in the industrial revolution, as did three new modes of theory.

(1) Adam Smith, and lists

With new coal pits and steam engines built around his Glasgow law lecture halls,
Adam Smith wrote the first modern theories on public and private enterprise. In The
Wealth of Nations chapter, ‘Of the Expences of the Sovereign or Commonwealth’,
Smith tackled the growth of corporations, chartered by the state with monopolies on
trade, many of which also performed public functions. He argued that directors of
joint stock companies, especially the South Sea, Royal Africa, or East India
Company, were prone to ‘negligence and profusion’ because they were in charge of
‘other people’s money’, and so would not exercise ‘the same anxious vigilance’ as
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they would with their own money.’® State and corporate production were
synonymous for Smith, but there were exceptions where either could work. First,
where public works are ‘necessary for facilitating Commerce in general’, Smith said
the project could often be better run by public officials, including high roads,
harbours, and the post,?° on top of the machinery of defence and justice.? Second
joint stock corporations were sometimes successful, wrote Smith, if ‘all the
operations are capable of being reduced to what is called a routine, or to such a
uniformity of method as admits of little or no variation’. He listed banking, insurance,
making canals, and bringing water to a city.?? Thus public ownership and control was
legitimate in transport, ports, communication, banking, insurance, and water - much
of the economy when modern education, health, and housing did not exist, and
electric power, rail or telecoms were not yet invented.

However, Smith’s reasoning was thin on why this list of enterprises was suited to
public ownership or control. So too was the reasoning behind why, as Smith famously
wrote, ‘the butcher, the baker, and the brewer’ were suited to private ownership and
competition — save the obvious that these tended to be small partnerships, not mass
joint stock corporations. What sort of publicly owned bodies would be best at
“facilitating” commerce? What could be seen as ‘routine’? Why did either matter?
Food facilitates commerce, and farming was routine. Yet Smith made no argument for
farming being better held in public ownership or control. Some sectors might be
remote from commerce, some might be more ‘routine’ than innovative. Yet sectors
remote from facilitating commerce (such as orphan care) are usually public, and most
cutting-edge innovation is found in publicly funded universities, not merely in private
companies.?® With thin reasons, one might agree with what was on Smith’s list, or
not.

The Italian Constitution 1947 article 43 used a similar mode of theory, saying the
public sector may own ‘specific enterprises or categories of enterprises which relate
to essential public services or sources of energy or monopolistic situations and which
have the nature of primary general interest.”?* But what made an enterprise ‘specific’?
Which public services are ‘essential’? What counts as ‘monopolistic’? And which
interests are ‘primary’? Today renewable ‘sources of energy’ are rapidly innovating,
and generation is impossible to monopolise, so private competition works well,
unlike coal or gas. The UK Labour Party, Public Ownership: The Next Step (1948)
listed five situations that justified public ownership, if enterprises were (1) basic to
other industries, for human life, health or defence, (2) monopolised, (3) inefficient
without capital development, (4) large enough to affect overall employment, or (5)
suffering from poor industrial relations. But again, what was ‘basic’, ‘monopolised’,
‘inefficient’, affected ‘employment’ or poor work relations? Clothing is basic, but we
do not make it public. Monopolies are bad, but a government might break them up,
not take ownership. Many sectors are inefficient, may affect employment, or may
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have poor industrial relations, but the government may solve these problems with
employment rights, fiscal policy, monetary policy, or all three.

In the same mode, but opposite politics, James M. Buchanan, The Public Finances
argued “collective goods’ have a feature of ‘indivisibility of the services rendered’ so
many people ‘can benefit’ whether built by one person ‘or whether all join in’
funding.?® He included defence, ‘law and order’ (courts), ‘monetary stability’ (a
central bank), and ‘regulatory measures’ (such as food and traffic laws).2® Only these
should be fully public. Then there were “quasi-collective goods and services’, some
of which are “indivisible, but they assume also characteristics of private goods and
services in that a portion of the benefits are divisible’. These included education,
parks, ‘slum clearance’ and medical care.?” Finally there were ‘private services
publicly provided’ where “benefits are largely divisible among users’, namely postal
services, highways, rail and telephones. Buchanan thought public ownership here was
‘historical accident’.?® Buchanan did say ‘the dividing lines... should not be overly
emphasised’, yet the problem is that there is no dividing line at all. To dispel two of
Buchanan’s examples, ‘law and order’ is not just collective, because courts “divisibly’
benefit parties to a case, and may never benefit anyone else.?® Highways are not
simply private, as they benefit people that do not use them, yet rely on transport of
goods and services. In a society, and a modern interdependent economy, all goods and
services are at once individual and collective, ‘intertwined in reality as an
indissoluble unity and are distinct only in our imaginations.”*® All Buchanan did was
transpose his favoured lists onto thin reasons. Without more, lists and thin reasoning
did not move the debate on from 20" century ideological clash.

(2) From laissez faire’s exceptions to market failures

A second mode of theory was to argue that markets were the best starting point, but
give exceptions. John Stuart Mill in Principles of Political Economy first contended
that laissez faire ‘should be the general practice: every departure from it, unless
required by some great good, is a certain evil.”3! Oft forgotten, Mill then gave five
(large) exceptions. The first exception was that in education ‘the intervention of
government is justifiable’, and so too where people cannot easily judge their interests:
the ‘consumer’ in a market can do so only with ‘numerous abatements and
exceptions’. Second, there was an exception to laissez faire in any long-term contract,
where people decide what they will be bound to ‘at some future and distant time’,
such as in marriage. Both of these exceptions warranted different rules in contract
law, such as consumer rights, yet said less about public or private ownership.

The third exception, crucially, was that if ‘individuals can only manage [a] concern
by delegated agency’. Companies were the major case. According to Mill, whatever
‘can only be done by joint-stock associations, will often be as well, and sometimes
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better done, as far as the actual work is concerned, by the state’ because shareholders
had such ‘difficulty of exercising’ a power of removal over directors to establish
accountability, and because government may achieve ‘greater publicity and more
active discussion and comment’.3? Companies may not have a legal monopoly, yet in
some cases ‘a practical monopoly, with all the power it confers of taxing the
community, cannot be prevented from existing’, including in ‘gas and water
companies’, ‘paving and cleansing of the streets’ and ‘a road, a canal, or a railway’.
This concept of “practical monopoly’ was distinct from another crucial concept from
Mill, “a natural monopoly in favour of skilled labourers against the unskilled’, which
might enable those with higher skills to charge unfairly high prices.®*

Fourth, there was an exception where people cannot easily ‘give effect’ to their own
interest, even by acting in ‘concert’, such as workers in a union. Here pressures on
‘every individual would lie in violating’ attempts to maintain solidarity, for instance
to demand fair working time. For Mill, this justified labour rights in law. Fifth,
government intervention was justified for social security, at that time in managing the
‘poor law’, as a group of acts organised ‘for the interest of other people’. Mill
summed up these exceptions in On Liberty when he wrote that regulation of all trade
was justified to prevent harm, because ‘trade is a social act’, not a private one. Unlike
many who nail free-market colours to Mill’s mast, Mill did not apply his non-
intervention principle to trade at all.*®

Mill’s thinking, even if misremembered,® set the mode and content of market failure
theory. Mill’s first two exceptions are now conceptualised as information
asymmetries, bounded rationality, or irrationality in behavioural economics.®” Mill’s
third (and wide-ranging) exception of ‘delegated agency’ became the ‘separation of
ownership and control’ and then ‘agency costs’ that are central to corporate
governance and management literature.®® This augments the unequal power between
those who control property, and those who invest their capital, labour or custom.
Mill’s “practical monopoly’ is today’s ‘natural monopoly’. Mill’s ‘natural monopoly’
Is now seen as unequal bargaining power, in the same category of what Adam Smith
called the ability to ‘hold out’ longer because of inequality of property,® with which
we can include rare skills. Mill’s fourth exception became known as “collective action
problems’.#® Most labour economists understand this as a component of unequal
bargaining power, along with information asymmetry, and inequality of property,
between workers and employers. Mill’s fifth exception is harder to slot into today’s
theory, yet social security is commonly rationalised as existing for the same reasons
as labour rights do in general: the systematic unequal bargaining power workers or
the unemployed have in getting a job, disability protection, or an old age pension.*



Market failure literature is fiercely contested, yet Joseph Stiglitz and Jay Rosengard
give a good starting point with a five-fold list of market failures (which do not
produce the highest output for the lowest cost: ‘Pareto efficiency’). Like Mill’s
ground, but with notable additions or omissions, they are:*?

(1) failures of competition, which include cartels, monopolies and natural
monopolies (where it costs less for one firm to provide services or goods), all of
which restrict supply and raise prices;

(2) public goods, where consumption is non-rivalrous and non-excludable, likely
leading to underproduction when left to private markets because revenue cannot be
easily captured, so private companies will not start;

(3) negative externalities, such as pollution that is not halted, which lowers prices
at which the polluter sells, and therefore leads to overproduction of an undesirable
service or good;

(4) information failures (including incomplete markets) where differences in
information lead to a misallocation of a joint product and may price some out of
services or goods altogether;

(5) macro-failures, such as unemployment, inflation or general disequilibrium — a
category which describes symptoms, without necessarily identifying their (much
debated) causes.*®

The additions to Mill are negative externalities, macroeconomic failures and ‘public
goods’. Externalities were a concept developed by Cecil Pigou from 1920.%
Macroeconomics was established as a field with John Maynard Keynes from 1936.%°
‘Public goods’ were a concept from Paul Samuelson, narrowly and counter-intuitively
defined as such, in 1954.4¢ Stiglitz and Rosengard also omit two concepts in their
market failure list, which are well-established in law and economics:

(6) unequal bargaining power, which starts with inequality of property or skills,
collective organisation, and information, and leads to maldistribution of a contract’s
surplus, in turn damaging motivation to produce;*’ the separation of ownership and
control augments unequal power over property within a firm.*® All monopolies are
sub-species of unequal bargaining power;

(7) irrational behaviour (going beyond asymmetrical information), which leads
most human beings, using quick ‘system 1’ thinking, to make unwise choices as
habits of daily life,*® a misallocation of resources, and overproduction of undesirable
goods.

We may draw a table for comparison as follows, and we may add the standard legal
responses.



Figure 1: Exceptions to laissez faire, market failure, and standard legal responses

Mill’s
faire

exceptions to Jaissez

Market failure types

Standard legal responses

1 | People can not easily judge own
interests

Information failure (or bounded
rationality, irrationality)

Rights replace terms of contract, e.g. in
consumer, family, labour, tenancy law

2 | Obligations binding for a long
period of time

Information failure (or bounded
rationality, irrationality)

Rights replace terms of contract, e.g. in
consumer, family, labour, tenancy law

3 | Delegated agency needed to run
an enterprise

Separation of ownership and control
(augments unequal bargaining power)

Rights in company constitutions, e.g. to
info, to meet, to vote, to remove directors

3a | Practical monopoly

Natural monopoly (leads to unequal
bargaining power)

Public ownership, e.g. of central bank,
energy grid, water, rail, roads, comm’s

3b | Natural monopoly

Special skills (leads to unequal
bargaining power)

Public ownership, e.g. of schools, health
care, access to justice or legal aid

4 | Cannot give effect to interests

Collective action problems (leads to

Rights replace terms of contract, e.g. in

except by acting in concert unequal bargaining power) labour law, consumer law, tenancy law

5 | Acts in interests of others, e.g.
poor law/social security

Unequal bargaining power Public pension, unemployment insurance,

or disability benefits

6 - Externalities (negative) Tort, criminal, ot tax law to ban harm

7 - Unemployment, inflation and Fiscal policy from government, and
disequilibrium monetary policy from central bank

8 - Public goods Public ownership, e.g. street lights

These categories of market failure illuminate what the law should do, but do not in
themselves explain what should happen next.>® On one side, Stiglitz and Rosengard
say that ‘failure of competition’ is the leading reason for public ownership but, for
example, do not separate how different kinds of competition, or information failure
may point to different kinds of norm.>! On another side, Robert Poole Jr at the
Heritage Foundation argued that nothing should be in public ownership except
‘public goods’, and most things that are publicly owned do not fit this narrow
definition.%? This would be a licence to privatise nearly everything, but is so extreme
that it fits with almost no country anywhere, and illustrates how futile and redundant
Samuelson’s ‘public goods’ theory is in practice.

More recently, Talis Putnin$ argued that public ownership of enterprise is legitimate,
but as a last resort. Before the public takes ownership five questions (apparently)
should be answered: >3

e (1) is there a market failure (defined only as natural monopoly, public goods and
externalities)?

e (2) if there is a market failure, can it be resolved with regulation or subsidies?

e (3) if not, can quality and quantity of services or goods be mandated in law for
private provision?

e (4) if not, are the goals simple, largely finance-based, and is there a need to be
innovative?



e (5)if so, ensure the welfare loss of government failure does not outweigh losses of
market failure.

This model’s flow is alluring and elegant but there are three main problems. First, it
does not justify its starting presumption that markets fail less than government.>
Government sets the rules for contracts, property and corporations. If government
will fail to run a public enterprise, why assume it would succeed in building
markets?*® Second, Putnin$ defines market failures narrowly as monopolies, public
goods or externalities, and excludes unequal power, irrationality, information
asymmetry, and macro-economic failure, because he argues that other things are often
‘implicitly based on addressing [one of his] underlying market failure[s]’.>® But this
IS not the case. For instance, the special skills that create unequal power of doctors in
relation to patients do not derive from a natural monopoly (in the modern sense),
public good or externality. An entire market for health (if left to private ownership)
will distort without any form of collusion among doctors or third-party cost, because
all doctors have rare skills and thus unequal bargaining power to extract ever more
money from patients. If organised into corporations, for instance at hospitals or
insurers, the separation of ownership and control will further augment the ability of
those in power to extract more from everyone else. Third, at each step, Putnin$’ frame
requires a hypothetical cost-benefit analysis, for instance whether subsidies or legal
mandates might do the trick. This offers little practical guidance based on the
evidence we have already.

Another theory advanced by Oliver Hart, Andrei Shleifer and Robert Vishny is that
the ‘proper scope of government’ only includes services where the risk of poor
quality provision is extreme,>” such as in running Air Force One.®® On this view,
government failure is almost always worse than market failure. ‘Private contractors’
may be assumed to innovate, improve quality and reduce costs more than
‘government employees’.>® Because private firms (ostensibly) have residual control
and take residual returns they will always seek to reduce costs for a certain quality,
whereas ‘government employees’ do not have such an incentive since they
(ostensibly) need approval to implement improvements.®® Even privatisation of
schools, health care and prisons may work, according to Shleifer.5!

This argument was not new, but similar to Milton Friedman’s view that ‘private
monopoly may be the least of evils’ compared to ‘public monopoly, or public
regulation’, and even schools should be private and parents given vouchers,% or
Friedrich von Hayek’s argument that once tax is raised ‘it will often be the more
effective method to leave the organization and management of [public] services to
competitive enterprise’.%® There are almost no market failures, even without a market.



At least four difficulties with Hart’s theory and its variants are that (1) private
contractors also have employees, who by default have no different incentive to
innovate or reduce costs than public employees, (2) as a matter of legal fact, public
employees can be given the same authority, incentives and security by contract as
private contractors, (3) when asset managers are shareholders of contractors it is
mistaken that they get a residual ‘return’ (ostensibly unlike public employees),
because they simply control voting power over other people’s money: the residual
belongs to beneficiaries who lack power,% and (4) governments who are responsive
to voters have more of an incentive to improve quality and reduce costs for the public
good than private contractors who face no competition.®® While this line of theory
rationalises policies to “privatise everything’, it is not based on evidence, legal reality,
or credible logic. In particular, it is false that regulation of a private monopoly can
replicate the efficiency of public ownership, because profit taken by private investors
Is a deadweight loss. Regulation may only set outer limits (in maximum prices, or
lowest acceptable standards) but cannot alter the fact that private monopoly profit
subtracts resources that would otherwise be used for public investment.

Market or government failure literature has the inherent problem that there is no such
thing as ‘the market’, with which government interferes. There are laws that shape
institutions, and a market is one of these institutions. It is not ‘the” market which fails,
because markets come in infinite variety, depending on the infinite variety of laws. It
makes no sense to place the default of a theory on a discrete class of legal
arrangements that is not in fact a default. It is only the law that “fails’ in its task to
uphold the public good. So, there must also be a positive account of what law
functionally does, founded on evidence, not assumptions, to understand what
enterprises should be public or private.

(3) Access to property for production

The third mode of theory around public or private ownership began by unravelling
the concept of ‘property’, to understand its human functions.®” The first step, taken by
Adam Smith himself in part, was to contrast property used to produce ‘revenue’ (that
is, capital), from property used for ‘immediate consumption’.®® By its function,
capital was also known as ‘productive property’, and was in A. A. Berle’s words
‘devoted to production, manufacture, service or commerce, and designed to offer, for
a price, goods or services to the public from which a holder expects to derive a
return.”®® Put simply, productive property invites more rules because its use involves
power over many more people.”

Though Smith distinguished property for production from consumption, two mystic
veils of legal form shrouded understanding its economic significance until the turn of
the 20" century. On the one hand it was vital to see that property ‘is not a single
absolute right, but a bundle of rights” as John Commons put it,’* and this is most true
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in corporations. Property can be held over a single thing, or many things under a trust
or corporation. In turn, trusts and corporations can be held by many people through
ownership of equity, by beneficiaries or shareholders. Equitable ownership is
separated from control over legal title to assets, by trustees or directors. Depending
on a corporation’s constitution, different rights and ranks can be created to cash flow,
to vote, to direct the business, and so on. This concept of a bundle of rights was not
merely a ‘slogan’,”? but key to thinking clearly about how the functions of property
(including each of the rights within a corporation, such as the right to vote,” to direct,
to call dividends, to receive the residual in insolvency, and so on) could be regulated
according to whatever the legal imagination may choose.”

On the other hand, it was also vital to see that property is a right that creates duties on
other people — or that each right carries a correlative duty, as Wesley Hohfeld
explored”™ — and that property is not superior to other personal or human rights. In
19" century theory, ‘property’ was meant to be separate from ‘obligations’ (such as
contracts, torts and unjust enrichment) and “persons’ (such as individuals, families
and corporations) on the basis that it expressed a relationship between a person and a
thing, good against the world (not just individuals or groups).”® These fields of
‘private’ law were meant to be separate from “public’ law, which concerned the state
(such as constitutional, administrative and criminal law).”” Yet as democracy spread,
property rights were often put below contractual rights for social purposes (such as
tenants’ right to remain in their home even if a freehold is sold).”® Property rights
frequently ranked behind parties with contractual rights to get repaid if a debtor was
insolvent (such as priority for workers’ wages over banks with floating charges).”
Property was not better — and in fact was not distinct at all — from other private rights.
Nor was it better than other public rights.® It is a ‘social relation’.®! In the Universal
Declaration, property is a human right, but one among many. 82 Property often ranks
below other rights, just as economic interests rank behind the public good.®?

With these veils lifted, a second step to understand property functionally, made by
Berle, was to distinguish productive property that is ‘passive’ (i.e. shares or
securities) and productive property that is ‘managed’ (e.g. machinery, vehicles or
buildings). Managed property had become ‘subject to the political process’ where
‘social development” was ‘intense and likely to continue’.8* Passive property’s main
purpose, said Berle, had become not just accumulation of wealth but being ‘a vehicle
for rationalized wealth distribution’, so ‘re-distribution of wealth-holding can take
place without interruption in the productive process.”® Thus, the law of securities,
pensions, insurance, finance and tax protected the interests of passive investors, often
saving for retirement, for a just distribution of wealth. Through passive property
many people (e.g. buying shares) could benefit from managed property that is
monopolised, but this did not change the nature of the managed property. Instead, the
law of corporate governance, sector regulation, and public ownership was emerging
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in the “political process’ to ensure such property was managed in the public interest.

The third, short step (after distinguishing consumptive, passive property) is that
productive, managed property is apt for private ownership if it is accessible on a
broadly, equal basis. If not, it should be publicly held. Adam Smith’s conditions for
competition to channel private greed to the public good do not exist. In Berle’s terms,
this is how the “political process’ should become involved in productive, managed

property.

What types of productive, managed property are accessible or non-accessible? For
Mill, the answer was shaped through the lens of ‘monopoly’, because ‘wherever
competition is not, monopoly is’.8¢ However, Mill’s concept of monopoly was much
broader than some of the meanings of monopoly used today, from John Hicks or
Richard Posner: that monopoly solely exists if there are diminishing marginal returns
with increasing scale from a supposed inability to perfectly price discriminate.®’
Mill’s meanings of monopoly were much closer to the actual law of monopolies: that
it depends on power, broadly and purposively defined.®® First, Mill’s term ‘natural
monopoly’ embraced cases where power lay ‘in favour of skilled labourers against
the unskilled, which makes the difference of reward exceed, sometimes in manifold
proportion, what is sufficient to merely equalize their advantages.” This rarity of skill
exists where ‘employments require a much longer time to learn, and require a much
more expensive course of instruction than others’.®® Doctors, professors, and
barristers are examples.*® Today we would call these acute cases of unequal
bargaining power.

Second, Mill pointed to ‘practical monopoly’ where it is cheaper for one firm to
provide the service than many, as he said was true for ‘gas and water companies’ or ‘a
road, a canal, or a railway’.%* Oddly, we now call this natural monopoly. Today we
also understand that natural monopolies invariably have strong network effects,
where the value of networks grow with new users and providers: this is the main
reason it is cheaper for one firm, or hub, to produce a service.%

Third, we may add to Mill that as capital costs for start-ups rise, productive property
becomes less accessible.®® If services connecting to a network are vital for the
network’s utility, public options are widely used — such as in retail banks, social
housing, energy generation, and public media — because of the risks of limitation of
supply. Banking, housing, windfarms or media channels will keep being produced,
but will charge higher fees, with lower quality, or without universal service,
compared to situations with a public competitor. This means the capacity of the
network (the credit system, community planning, energy grid, or communications
network) risks being under-utilised, a cost externalised onto the public, not borne by
private enterprise. A fourth group of cases involve monopolies being created through
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competition ‘on the merits’.% Here, behavioural remedies will usually suffice to
control abuse, if there is no structural feature of natural, practical or network
monopoly.

The types of property, and reasons some property is non-accessible, can be depicted
as follows:

Figure 2: Property’s functional subcategories, and reasons for non-accessible property

To recap, there is no need for public ownership of property for consumption, or
passive property, or managed property that is broadly accessible, unless as a means to
another end. This said, there is nothing wrong with government owning pens and
computers, or creating a public wealth fund, or investing like an entrepreneur,® or
running a canteen,® or grocery stores, or making boots. It is legitimate for a
democracy, and ‘the public has the ability to decide’ something is a public good, and
to produce what it wants.®” Yet these functions are equally well suited to private
ownership since competition works. Any competent government, which is
democratically accountable in a functioning political process, should be able to
compete, but there will be no structural cost to the sector if it does not.
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3. Data on ownership outcomes across countries and sectors

So far, this paper’s hypothesis is that property for production (not consumption), that
IS managed (not passive), and that is non-accessible (not accessible) is most suited for
public ownership. Where there is a skill-based, natural or network monopoly there
should be a well-funded public option. If property is for consumption, passive, or
accessible, it is suitable for private ownership.

To test this hypothesis, we must map changes in law onto metrics such as price and
quality of services (‘leximetrics’). We would expect to find that wealthier
democracies have more public ownership in non-accessible sectors, and that service
outcomes are better. This requires a new legal database. The OECD’s ‘Product
Market Regulation’ has a ‘network sectors’ category with electricity, gas, air travel,
rail, road, water transport, broadband and mobile, next to ‘professional services’ and
‘retail distribution’.®® However, the OECD database does not have legal sources, and
its survey method to country contacts contains errors. For instance, it says under
question 1.1.2 (E3) that Australia has no public ownership of electricity transmission,
when it is publicly owned in Queensland, Western Australia, Tasmania and the
Northern Territory.®®* Moreover, the OECD’s frame is ideologically loaded,
characterising public ownership as one of several ‘Distortions Induced by State
Involvement’.1% Given the lack of usable legal data, or unbiased framing, we need to
start again.

The following table summarises public ownership in OECD members, OECD
applicants, BRICS, plus Singapore and Hong Kong, ranked by the Inequality-
Adjusted Human Development Index. A ‘1’ or *0.75” and green indicates there is
mostly public ownership in water, electricity, rail, broadcast media, retail banks, mail,
and internet. For electricity, this refers to a public grid, and a public option generator
and retailer. For rail this refers to public tracks, and train operators. For media this
refers to a well-funded public option, and it runs ads. For banks, this refers to a public
option retail and business bank. For mail, this refers to both post offices and a public
option delivery service. For internet, this refers to public networks, and a public
option retailer. A *0.5’ to “0.1” score and yellow or orange indicates limited public
ownership or poor funding. A ‘0" and red indicates no significant public ownership.2t
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Figure 3: Public ownership in OECD members, applicants, and BRICS
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From this bird’s eye perspective, we see that public ownership is common in
wealthier, more equal countries. Deviations to private ownership are random.
Privatised internet and retail banking are more common, yet public ownership is also
common, and those private sectors rely on heavy state subsidies.

When we look more closely at four sectors, we see significant patterns. First, water
and sewers are a textbook natural monopoly. Figure 4 uses EurEau price data, and
matches to European Environment Agency bathing water quality data, a proxy for
sewage infrastructure quality. A system with over 60% public ownership is green, less
than this is yellow, and predominantly privatised is red.

Figure 4: Water price and bathing quality

Water price and bathing quality (2019-22)

Sources: EurEau, Europe's water in figures (2021} 33, Annex, 3. DWDU, WWDU.
EEA, European bathing water qualityin 2022 (2023)
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On these metrics the UK (privatised, except Scotland and Northern Ireland) pays
more for water than nearly all countries for worse outcomes. Only worse are those in
eastern Europe, with a legacy of under-investment. This snapshot also oversimplifies:
Germany’s water is mostly public now, but was privatised in many regions, and
therefore underfunded before, as was water in France.

Second there are railways, with publicly owned systems in green, part-public in
yellow, and privatised in red. Prices are typical 80 km trips. Outcomes are electrified
track, a good proxy for investment, as it is quieter, faster, cheaper, and with zero
emissions.
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As fares rise, electrification increases, yet there are outliers. In the UK, tracks are
public but train operators were private, with higher fares yet lower investment. The
US, where rail is privately owned yet subcontracted to a public Amtrak, has high
fares and nearly zero investment (also low coverage). High costs in Ireland and
Norway may be explained by large territories serving a sparser population.

Third there is electricity. Figure 6 shows price per kilowatt hour, against the
percentage of renewable generation, a good proxy for investment, since renewable
costs fall logarithmically. Each time capacity doubles, costs have been decreasing by

Figure 5: Rail fares and electrification

Rail fares and electrification (2023)

Sources: S Yanatma (9 January 2023) Euronews.
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around 15% to 25%. Ownership here refers to the grid.
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The countries with the greatest shares of renewables, and lower costs, have more
hydro-electricity, while otherwise prices rise, but then tend to fall once more

Figure 6: Renewable electricity and price

Renewable electricity % and price (2021)

IREMA, Renewabl e energy share of electricity generation (2021).
Cable, The price of electricity per KWh in 230 countries (2021)
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Fourth there is internet. Figure 7 shows much publicly owned internet infrastructure,
contrary to the normal narrative of telecom privatisation as a leading success story.
The data does not capture vast state aid to private network owners, such as $65
billion in 2021 from US government, mainly for Verizon and AT&T,%? or £5 billion
for broadband and £510 million for 4G mobile in the UK 2020 budget, mainly for

BT’s Openreach.

Figure 7: Internet speed and price

Internet speed and price (2023)

Sources: www.speedtest.net/global-index. https:/ /www.cable.co.uk/broadband/pricing/worldwide-comparison/
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The picture for water, rail, electricity and telecoms is clear that public ownership is
very common, and usually outcomes are better, consistent with the theory of non-
accessible property. It is also clear we can discard evidence-free theories, such as
those from Buchanan, Friedman, Hayek, Hart, Shleifer, Vishny or Putnins, that
private ownership should be presumed to outperform public ownership, or that public
ownership is properly a last resort. Next, we need more than static snapshots. A future
leximetric database, like those available for labour, company and insolvency law,%
should track ownership over time, plus indicators such as structural separation,
licensing, stakeholder governance, universal service, or specific duties to service
users. Better legal data, with evidence, will improve theory.

4. Principles of enterprise ownership

A theory of accessible property, to predict better quality at lower cost, cannot explain
good policy for all times, places, and purposes. We must heed three principles. First,
what will be accessible can change depending on the state of technology. Second, as
an economic theory, there may be other urgent reasons, such as goals to protect
democracy or the environment (not merely maximising production) to change the
public/private balance. Third, the ownership of an enterprise is a specific type of
finance function, separate from governance. Optimal governance is created not by
simply choosing private or public ownership,'® but through a symmetry of
contribution and voice for all stakeholders.

(1) Technology changes accessible property

A first principle is that as technology changes, so does which property is accessible,
and so should the balance of ownership. One example is that the shift from “coal, oil
and gas’ to ‘solar, wind and storage’ made property in energy easily accessible. Solar
panels are small, portable, and made with abundant materials,% enabling a power
station in every building. Similarly, wind turbines and battery storage have
logarithmically declining costs. By contrast, coal mines, oil and gas wells, or power
plants, start with territorial monopolies, and require mass capital investment.'% Fossil
fuels tie closely to state power,®” cursing many resource-rich countries with
dictators.%® A second example is that with the ‘green revolution’, and modern vertical
construction, food and housing are more accessible. Whereas land was widely seen as
‘by far the greatest of monopolies’,'® this is less true today with modern farming
eliminating famine, and skyscrapers soaring. (By contrast, there is a fixed supply of
pristine nature, which must be public and preserved.) As the tech has changed, so did
accessible property.

Technology can also lead to productive, managed property becoming non-accessible,
creating new monopolies, if the law does not keep up. One example is genetically
modified food, where if the law enables patents over food products, or even crops,
then it can exclude competitors entirely. Fortunately, the law has restricted crop
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patenting.!'® A second example is online platforms, and big tech media. Facebook,
Instagram, Google Search, YouTube, and X benefit from acute network effects, and
taking other people’s personal data.''! They rapidly monopolised global ad markets.
Within each market, each big tech platform followed a pattern, identified by Brian
Arthur, of being in an initial competitive phase, becoming a market leader, and then
dominant, so that users become ‘locked in’ and high switch costs suppress
competition.!2 Thus, tech can be as destructive as it is beneficial, if law lags behind.

(2) Democracy and the climate matter

A second principle is that, while economics often informs what is fair and just, there
may be good reasons in a democracy, or for the environment, to choose public
ownership of a sector regardless.

First, even if there is no structural economic reason, democracy’s survival may rest
on subjecting assets to public control to stop a few corporations or oligarchs
dominating. For instance, on top of good economic reasons to regulate railways and
oil, a primary motive for the US Sherman Antitrust Act of 1890 was to protect
democracy, because if ‘we will not endure a king as a political power... we should
not endure a king over the production, transportation, and sale of any of the
necessaries of life.”**® Another example, albeit tragic, is that Jacobo Arbenz’s
government attempted to bring into public ownership land held by the enormous
United Fruit Corporation in Guatemala. It was toppled by the US Central Intelligence
Agency, creating the first ‘banana republic’. Today the US is perching on the cusp of
authoritarian rule, backed by corporate elites. The same rationale exists to take public
control of key parts of big tech, and to disperse the base of fascist power.1*

Second, a living environment is the ecological foundation of the economy, and it has
higher value. There is a human right to a clean environment, and to halt climate
damage,!'® just as there is a universal right to ‘scientific advancement and its
benefits’.1® This became law after the New Dealers built the energy grid in rural
America, and distributed the polio vaccine.!'” It was seen that private enterprise is
slow to roll out technology to everyone. Technology does not distribute itself. It
requires positive state action. The same is true today for renewable energy, electric
vehicles, electric arc steel furnaces, or heat pumps. The tech is there, but markets do
not share. Since big oil, gas, coal and banks refuse to themselves transition away
from climate damaging business, it is justified to assume public control of their
functions, to act where they will not. In Denmark, a leading success story of
transition was from Dong Energy to Orsted, switching their production from 10% to
90% renewable energy in 12 years, a feat possible largely because the Danish
government still held a majority stake.
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(3) Symmetrical governance is best

A third principle is that, while no model automatically follows from a sector being
publicly or privately owned, there should be a symmetry of people’s contributions to
enterprise and voice in governance.!!® This prevents those in control ignoring social
stakeholders. The three main stakeholders in any enterprise are workers, capital
investors, and service-users.''® Labour is always necessary, and should always be
guaranteed a voice. Capital is usually necessary, it may be publicly or privately
owned, and where investors make contributions they should also have voice. Service-
users have voice by ‘voting with their feet’, if competition works. But if competition
fails, in skill-based, natural, or network monopolies, service-users are locked into
financing the enterprise. They often, and should, have votes for directors on the board
as if they were also investors, because otherwise those in control can ignore their
legitimate interests. Karl Kautsky also contended, wisely, that ownership and
governance should be as close to the relevant service-users as possible, so (if an
enterprise is public) we should favour local over regional, and regional over national
ownership where possible.'?

This leads to an equation to express the basics of enterprise, and stakeholders who
make it:

Enterprise = Labour x (Capital + Custom)
. or...
E = L(K+C)

On this view, the default should be that, because a private sector firm combines
labour and capital, enterprise laws should reserve half of a board’s seats for workers
(or a majority, as in a worker coop, where workers contribute capital) with the rest for
investors of capital.*?! The trend so far in wealthier democracies is that at least one-
third of large company boards are reserved for worker directors.*?? If an enterprise is
in the public sector, the same worker representation is always justified, but the
investor’s interest should include representatives of service-users. This is found in
laws on schools,'?® universities,'?* hospitals and health authorities,'* energy
companies,'?® water companies,*?’ rail,12® Wikimedia (the world’s 5™ largest web
platform),*?® and more. Together, good governance and wise ownership socialise all
property, transforming the public and private divide, because everywhere property
will be used to serve goals of social justice. This results from the symmetry between
social stakeholders’ contribution and their voice.

21



5. Conclusions

Is public or private ownership better? This paper’s answer is that if productive
property is ‘accessible’, outcomes are better if privately owned, and if ‘non-
accessible’ it should be publicly owned. If people can access the assets, finance and
materials to start up production, there can be competition. Competition will channel
private greed into the public good. But if a sector involves skill-based, natural, or
network monopolies, well-financed publicly owned options are likely to produce
higher quality services or goods at lower prices. Government failure is not inherently
more likely than market failure, since governments write the rules for markets.
Functioning, democratic institutions are needed in politics and the economy alike,
and may succeed or fail based on principles of public law: not least representation,
and the rule of law, including human rights. This theory insists that principles should
similarly guide our decisions on property ownership. A true public service, which
should be publicly owned, is one where its managed property for production is ‘non-
accessible’. The success of this theory is evident in data on which enterprises wealthy
democracies actually do publicly own.

More broadly, what should be publicly owned can be answered with these three
questions:

1. Is the property for consumption or savings (rather than “for production’ and
‘actively managed’)?
If yes, then private ownership is appropriate. If no, then —
2. Is productive, managed property non-accessible, due to skill-based, natural, or
network monopoly?
If yes, then there should be public ownership. If no, then —
3. Are there non-economic reasons, for democracy or the environment, to take public
ownership?
If yes, then there should be public ownership. If no, then private ownership is

appropriate.

This gives us a clear guide, applicable to any economic sector.

It could be argued that ownership is too complex for a single theory, or that
technology changes too much to say anything stable. Yet this indeterminacy ignores
our centuries of experience, from the industrial revolution, to political revolutions,
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world wars, democracy’s spread, and the fall of the iron curtain. The idea that we
have no rational guide ignores that governments made choices in real life for decades.
Our challenge is to move beyond ideological clash, evidence-free economic theory,

and theory-free political power, to social consensus, better laws, and a new chapter of
human prosperity.
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